
Standard - Recommendations and 
Decision Report 

(refer to Guidance document DOC-7687416) 
Replace highlighted text – red text must be deleted once completed 

Applicant:  ~&~HolderTableLegalName^&^ 

Permission number: ~&~PermissionPermissionNumber^&^ 

Application Type:  ~&~PermissionTypeDescription^&^ 

To:  [Name of Decision Maker], [Role] 

From:  [Name], Permissions Advisor 

Peer Reviewed by: [Name], [Role] 

Date sent:  [Date] 

Executive Summary - Whakarāpopoto ā kaiwhakahaere 

Information below is captured in individually numbered sections of text, ranging from a 

sentence or two up to paragraphs of 3-5 sentences. Consider what are the key questions to be 

answered: 

1. ~&~HolderTableLegalName^&^ (the Applicant) has applied to Briefly summarise the

activity, the location/s, term applied for (the Application). The Application has been

considered under the non-notified process.

2. What is the recommended term.

3. What is the key district office advice, tech advice (any other contributors).

4. Were there any key concerns to address and was this done. e.g. Applicant is a Treaty

Partner.

5. Did Treaty partners raise any concerns or are they supportive, are there any issues to

consider in recommending a decision that gives effect to the principles of the Treaty of

Waitangi.

6. Is there any other relevant information the decision maker needs to know? e.g. the

application is inconsistent/contrary to the; legislation, statutory planning documents,

policies, position statements and if so why the DM should or should not approve it.

7. Permit/Licence/Easement/Authorisation for approval (DOC). Delete if not required.
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  Nature Reserve  

  Recreation Reserve  

  Sanctuary  

  Scenic Reserve  

  Scientific Reserve  

  Stewardship Area  

  Wilderness Area  

  
Wildlife Management 

Reserve 
 

  Wildlife Refuge  

11. The Applicant is seeking a term of [term]. This term is sought because [reason]. 

12. The Applicant has no outstanding or existing compliance issues. or  

The Applicant has outstanding or existing compliance issues summarise. 

13. Key concerns: Summarise key concerns, and how these are proposed to be addressed. 

Delete if none. 

14. A copy of the Application can be found here (DOC). 

 

Treaty Partner Relationships 

15. The table below summarises our engagement with Treaty partners on this application: 

Treaty partner  
Summary of Treaty partner 

engagement 

Mitigations proposed 

by Treaty partner 

Create one row 

per Treaty 

partner  

This should note:  

- where there was no response and 

if so how Te Papa Atawhai 

attempted to engage i.e. email or 

phone call, how many attempts 

were made, the dates of these etc. 

- a summary of Treaty partner view 

on the application 

Include any mitigations 

proposed by Treaty 

partner  

 

16. Links to full Treaty partner engagement summaries and correspondence can be found 

at Appendix 1. 

Item 1

Rele
as

ed
 un

de
r th

e O
ffic

ial
 In

for
mati

on
 Act



17. Include a summary of any other relevant considerations and how they impact the 

process or decision. For example; relevant Treaty Claims Settlement legislation OR 

context OR Marine and Coastal Area Act provisions and statutory tests, statutory 

overlay OR trigger documents.  

 

Section 4: Giving effect to the Principles of The Treaty of Waitangi - Ngā 

mātāpono Tiriti 

18. Four principles have been identified as most relevant to the work of Te Papa Atawhai: 

Partnership, Informed Decision-Making, Active Protection, and Redress and 

Reconciliation. Assess how the principles of the Treaty of Waitangi have (or may not 

have) been given effect to with respect to the application process, as well as whether a 

particular outcome/decision can give effect to the Treaty principles. Refer to this 

resource (DOC-7675208) for detailed background on these principles, and this 

guidance (DOC-7675209) on how to consider the principles within your analysis. 

19. List any special conditions to provide for a section 4 compliant outcome or 

recommendation to decline including rationale. 

 

Contributions 

Technical Advice 

20. Summarise technical advice (link to full advice can be found ‘Contributions document 

register’ in Appendix 1). 

21. List bespoke conditions here, or recommendation to decline, including rationale. 

Advice from District Operations 

22. Summarise contributions/issues (link to full advice can be found ‘Contributions 

document register’ in Appendix 1). 

23. List bespoke conditions here, or recommendation to decline, including rationale. 

 

Statutory Analysis 

Complete this section for applications for concessions under the Conservation Act 1987, the 

Reserves Act 1977, and/or the National Parks Act 1980 – concessions under these Acts are all 

managed under Part 3B of the Conservation Act 1987 and any variations under s17ZC(2) of 

the Conservation Act 1987 to an existing concession that are not a minor or technical change. 

Only assess the ‘new’ part of the activity, not the activity that has already been granted. 

S17U(1) and (2): analysis of effects. 
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Section 17S: Contents of Application 

Does the Application include all required information as per s17S? Yes/No 

24. Discussion: Include if additional information was requested and not provided or if we 

commissioned our own report etc. 

 

Section 17SC: Public Notification 

The concession application must be publicly notified if it meets any of the following criteria:  

• The concession type is a lease – this is for exclusive use of public conservation 

land;  

• The term of the concession exceeds ten years (unless it is an easement – an 

easement may be granted for a term exceeding ten years without public 

notification);  

• The effects of the activity mean it is appropriate to do so. 

Is public notification required? Yes/No 

25. Discussion: EXAMPLE The Applicant is not applying for a lease, term exceeding 10 

years, (unless it is an easement). The effects of the application are minimal and will be 

sufficiently remedied, mitigated or avoided as in the next section; and therefore, 

notification is not considered appropriate. 

 

Section 17U(1) and (2): Analysis of effects  

Is the activity consistent with S17U(1) and (2) Yes/No 

26. Discussion: Briefly discuss the positive and adverse effects of the proposed activity, 

drawing on information from:  

• The application form, as provided by the Applicant;  

• The contributions described in discussions and outlined in this document. 

• Any adverse effects identified that are not managed by a standard condition 

for the activity may require a site/activity specific special condition to either 

avoid, remedy, or mitigate the adverse effect.  

Note that only information relevant to the activity on public conservation land can be 

considered (for example, economic benefits to an area).  
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Section 17U(3): Purpose for which the land is held 

Is the activity consistent with S17U(3) of the Conservation Act? 

(that is, not contrary to the purpose for which the land is held). 
Yes/No 

The following types of conservation areas are included in the application. See guidance 

document for examples. 

Title  Section Considerations 

Conservation 

Park 

s19 of the 

Conservation 

Act 1987 

Managed to protect natural and historic resources 

and to facilitate public recreation and enjoyment. 

27. Discussion: A concession shall not be granted if the proposed activity is contrary to the 

purpose for which the land is held. 

 

Section 17U(4): Can a structure or facility be reasonably undertaken elsewhere? 

Is the activity consistent with S17U(4) of the Conservation Act? 

(that is, the activity cannot reasonably be undertaken at another 

location or in an existing structure?) 

Yes/No/NA 

28. Discussion: A concession to build or extend a structure or facility shall not be granted if 

the activity could reasonably be undertaken in another location that is outside 

conservation land or in another conservation area where the potential adverse effects 

would be significantly less, or if the activity could reasonably be undertaken in an 

existing structure. 

 

Section 17W: Relationship between concessions and conservation management 

strategies and plans 

Is the activity consistent with all relevant statutory planning 

documents? 
Yes/No 

List relevant documents and sections that apply e.g. Conservation General Policy 2005, 

Conservation Management Strategies, Conservation Management Plans, General Policy 

for National Parks 2005, National Parks Management Plans, Wilderness Policy 1985.  

Do not copy and paste the full section of the Act. 

29. Discussion: A concession shall not be granted unless the proposed activity is consistent 

with any established conservation management plan; and/or national park 

management plan. 
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Consistency with Departmental operational policy Delete if not relevant 

30. Departmental operational policy assessed: 

List relevant documents and sections that apply. 

Is the activity consistent with relevant operational policy documents? Yes/No 

 

31. Discussion (if required): Explain how it is or is not consistent. Note: relevant 

operational policy should always be applied in order to manage legal risk in 

undertaking our functions. 

 

Other relevant information Delete if not relevant 

32. Discussion: Is there anything else the DM should know, e.g. similar applications 

granted / declined, policy in development, pending changes to legislation, cumulative 

effects, UNESCO provisions, Applicant comments e.g. if they are not supportive of 

proposed terms and conditions. 

 

Recommended Operating Conditions 

33. Term: [state] In addition if you are recommending a change in term from what the 

applicant has requested, state why. 

Check s17Z to ensure term is appropriate and meets the tests. 

 

34. Standard and Special Conditions: No amendments to the standard conditions 

applied to Non-notified Concession or Research Authority are proposed. and/or 

Additional Special Conditions are proposed to be included in this Non-notified 

Concession or Research Authority, see Appendix 3. 

 

35. Fees: Detail all processing fees, activity fees, management and monitoring fees. Any 

fee waivers must be approved by the Commercial Manager and the approved fee waiver 

form linked below, with comment. 

Processing Fee: $[insert amount] plus GST 

Management Fee: $[insert amount] plus GST 

This is comprised of: 

• The base rate (managing invoices and follow up): $150.00 plus GST  
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• Rent/fee review (covers the annual portion of the three yearly rent reviews): 

$100.00 plus GST 

• Collection and calculation of annual activity returns: $150.00(<90 mins) to 

$200.00 (>90 mins) plus GST 

• Rates recovery: $150.00 + GST 

Activity Fee: $[insert amount] plus GST  
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Appendices 

 

Appendix 1 – Contributions document register (DOC) 

 

Appendix 2 – Table of activity and locations 

 

Appendix 3 – Map/s 

 

Appendix 4 – Proposed Schedule 3 Special Conditions highlight those that are 

bespoke to the concession activity. 

 

 

 

 

 

Feedback  

To provide feedback on this form (suggestions for improvement, whats good, bad, what else 

could help you do your job) please complete the form linked below. 

 

Standard RDR Feedback Form 
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DOCCM [insert number] 

Complex Conservation Act 
Recommendation and Decision Report 
(refer to Guidance document DOC-7687416) 
Replace highlighted text – red text must be deleted once completed 

Applicant:  ~&~HolderTableLegalName^&^ 

Permission number: ~&~PermissionPermissionNumber^&^ 

Application Type:  ~&~PermissionTypeDescription^&^ 

To:  [Name of Decision Maker], [Role] 

From:  [Name], Permissions Advisor 

Peer Reviewed by: [Name], [Role] 

Date sent:  [Date] 

Executive Summary - Whakarāpopoto ā kaiwhakahaere 
Information below is captured in individually numbered sections of text, ranging from a 

sentence or two up to paragraphs of 3-5 sentences. Consider what are the key questions to be 

answered: 

1. ~&~HolderTableLegalName^&^ (the Applicant) has applied to Briefly summarise the

activity, the location/s, term applied for (the Application). This application has been

considered under the notified process.

2. What is the recommended term.

3. What is the key district office advice, tech advice (any other contributors).

4. Were there any key concerns to address and was this done e.g. Applicant is a Treaty

Partner.

5. Did Treaty partners raise any concerns or are they supportive, are there any issues to

consider in recommending a decision that gives effect to the principles of the Treaty of

Waitangi.

6. Was the application publicly notified, were there submissions, hearing, summarise this

process here.

7. Is there any other relevant information the decision maker needs to know? e.g. the

application is inconsistent/contrary to the; legislation, statutory planning documents,

policies, position statements and if so, why the DM should or should not approve it.
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3 

Pursuant to the Delegation dated 9 September 2015 and 7 July 2019 

(Check the Conservation Act Instrument of Delegation Schedule: DOC-2583744) 
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The Applicant has outstanding or existing compliance issues summarise. 

14. Key concerns: Summarise key concerns, and how these are proposed to be addressed. 

Delete if none. 

15. A copy of the final application can be found here (DOC). 

 

Treaty Partner Relationships 

16. The table below summarises our engagement with Treaty partners on this application: 

Treaty partner  
Summary of Treaty partner 

engagement 

Mitigations proposed 

by Treaty partner 

Create one row 

per Treaty 

partner  

This should note:  

- where there was no response and 

if so how Te Papa Atawhai 

attempted to engage i.e. email or 

phone call, how many attempts 

were made, the dates of these etc. 

- a summary of Treaty partner view 

on the application 

Include any mitigations 

proposed by Treaty 

partner  

 

17. Links to full Treaty partner engagement summaries and correspondence can be found 

at Appendix 1. 

18. Include a summary of any other relevant considerations and how they impact the 

process or decision. For example; relevant Treaty Claims Settlement legislation OR 

context OR Marine and Coastal Area Act provisions and statutory tests, statutory 

overlay OR trigger documents. 

 

Section 4: Giving effect to the Principles of The Treaty of Waitangi - Ngā 
mātāpono Tiriti 

19. Four principles have been identified as most relevant to the work of Te Papa Atawhai: 

Partnership, Informed Decision-Making, Active Protection, and Redress and 

Reconciliation. Assess how the principles of the Treaty of Waitangi have (or may not 

have) been given effect to with respect to the application process, as well as whether a 

particular outcome/decision can give effect to the Treaty principles. Refer to this 

resource (DOC-7675208) for detailed background on these principles, and this 

guidance (DOC-7675209) on how to consider the principles within your analysis. 

20. List any special conditions to provide for a section 4 compliant outcome or 

recommendation to decline including rationale. 
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6 

 

Contributions 

Technical Advice  

21. Summarise technical advice (link to full advice can be found ‘Contributions document 

register’ in Appendix 1). 

22. List bespoke conditions here, or recommendation to decline, including rationale. 

Advice from District Operations 

23. Summarise contributions/issues (link to full advice can be found ‘Contributions 

document register’ in Appendix 1). 

24. List bespoke conditions here, or recommendation to decline, including rationale. 

 

Summary of public notification process Delete if not applicable 

25. Complete this section to summarise the submissions received and the views heard at 

the hearing. This information is provided to the Decision Maker by the Permissions 

Manager in a separate report (DOC). 

 

Statutory Analysis 

Complete this section for applications; for concessions under the Conservation Act 1987, the 

Reserves Act 1977, and/or the National Parks Act 1980 – concessions under these Acts are all 

managed under Part 3B of the Conservation Act 1987 and any variations under s17ZC(2) of 

the Conservation Act 1987 to an existing concession that are not a minor or technical change. 

When completing this section, incorporate analysis as a result of the submissions received 

and the hearing. Clearly identify where you are including the views from the public to 

demonstrate how these have been considered.  

 

Section 17S: Contents of Application 

Does the Application include all required information as per s17S? Yes/No 

26. Discussion: Include if additional information was requested and not provided or if we 

commissioned our own report etc. 

 

Section 17SC: Public Notification (delete if not required) 

The concession application must be publicly notified if it meets any of the following criteria:  
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• The concession type is a lease – this is for exclusive use of public conservation 

land;  

• The term of the concession exceeds ten years (unless it is an easement – an 

easement may be granted for a term exceeding ten years without public 

notification);  

• The effects of the activity mean it is appropriate to do so. 

Is public notification required? Yes 

27. Discussion: EXAMPLE The Applicant is applying for a lease, term exceeding 10 years, 

(unless it is an easement). The effects (e.g. environmental, effects on public access, 

potential safety concerns) of the application are considered appropriate to do so. 

 

Section 17U(1) and (2): Analysis of effects  

Is the activity consistent with s17U(1) and (2) Yes/No 

28. Discussion: Briefly discuss the positive and adverse effects of the proposed activity, 

drawing on information from:  

• The application form, as provided by the Applicant;  

• The contributions described in discussions and outlined in this document. 

Any adverse effects identified that are not managed by a standard condition for the 

activity may require a site/activity specific special condition to either avoid, remedy, or 

mitigate the adverse effect.  

Note that only information relevant to the activity on public conservation land can be 

considered (for example, economic benefits to an area are out of scope).  

 

Section 17U(3): Purpose for which the land is held 

Is the activity consistent with s17U(3) of the Conservation Act? (that 

is, not contrary to the purpose for which the land is held). 
Yes/No 

The following types of conservation areas are included in the application. See guidance 

document for examples. 

Title  Section Considerations 

Conservation 

Park 

s19 of the 

Conservation 

Act 1987 

Managed to protect natural and historic resources 

and to facilitate public recreation and enjoyment. 
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8 

 

29. Discussion: A concession shall not be granted if the proposed activity is contrary to the 

purpose for which the land is held. 

 

Section 17U(4): Can a structure or facility be reasonably undertaken elsewhere? 

Is the activity consistent with s17U(4) of the Conservation Act? 

(that is, the activity cannot reasonably be undertaken at another 

location or in an existing structure?) 

Yes/No/NA 

 

30. Discussion: A concession to build or extend a structure or facility shall not be granted if 

the activity could reasonably be undertaken in another location that is outside 

conservation land or in another conservation area where the potential adverse effects 

would be significantly less, or if the activity could reasonably be undertaken in an 

existing structure. 

 

Section 17U(6) and (7): is exclusive possession necessary 

Is the activity consistent with s17U(6) and (7) of the Conservation Act? 

(That is, exclusive possession is necessary)? 
Yes/No 

 

31. Discussion: No lease may be granted unless the Minister is satisfied that exclusive 

possession is necessary for the protection of public safety, the protection of physical 

security of the activity concerned or the competent operation of the activity concerned. 

Section 17U(7) clarifies the competent operation includes the necessity for the activity 

to achieve adequate investment and maintenance. 

 

Section 17W: Relationship between concessions and conservation management 

strategies and plans 

Is the activity consistent with all relevant statutory planning 

documents? 
Yes/No 

List relevant documents and sections that apply e.g. Conservation General Policy 2005, 

Conservation Management Strategies, Conservation Management Plans, General 

Policy for National Parks 2005, National Parks Management Plans, Wilderness Policy 

1985.  
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Do not copy and paste the full section of the Act. 

 

32. Discussion: A concession shall not be granted unless the proposed activity is consistent 

with any established conservation management plan, and/or national park 

management plan. 

 

Consistency with Departmental operational policy Delete if not relevant 

33. Departmental operational policy assessed: 

List relevant documents and sections that apply.  

Is the activity consistent with relevant operational policy documents? Yes/No 

 

34. Discussion (if required): Explain how it is or is not consistent. Note: relevant 

operational policy should always be applied in order to manage legal risk in 

undertaking our functions. 

 

Other relevant information Delete if not relevant 

35. Discussion: Is there anything else the DM should know, e.g. similar applications 

granted / declined, policy in development, pending changes to legislation, cumulative 

effects, UNESCO provisions, Applicant comments e.g. if they are not supportive of 

proposed terms conditions. 

 

Recommended Operating Conditions 

36. Term: [state] the term you are recommending, if different from what the applicant 

has requested include why.  

Check s17Z to ensure term is appropriate and meets the tests. 

 

37. Standard and Special Conditions: No amendments to the standard conditions 

applied to Notified Concession are proposed. and/or 

Additional Special Conditions are proposed to be included in this Non-

notified/Notified Concession, see Appendix 3. 

 

38. Fees: Detail all processing fees, activity fees, management and monitoring fees. Any 

fee waivers must be approved by the Commercial Manager and the approved fee waiver 

form linked below, with comment. 
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Processing Fee: $[insert amount] plus GST 

Management Fee: $[insert amount] plus GST 

This is comprised of: 

• the base rate (managing invoices and follow up): $150.00 + GST 

• rent/fee review (covers the annual portion of the three yearly rent reviews): 

$100.00 + GST 

• Collection and calculation of annual activity returns: $150.00 (<90 mins) to 

$200.00 (>90 mins) + GST 

• Rates recovery: $150.00 + GST 

Activity Fee: $[insert amount] plus GST 

  

Item 2

Rele
as

ed
 un

de
r th

e O
ffic

ial
 In

for
mati

on
 Act



11 

Appendices 
 

Appendix 1 – Contributions document register (DOC) 

 

Appendix 2 – Table of activity and locations 

 

Appendix 3 – Map/s 

 

Appendix 4 – Proposed Schedule 3 Special Conditions highlight those that are 

bespoke to the concession activity. 

 

 

 

 

 

Feedback  
To provide feedback on this form (suggestions for improvement, whats good, bad, what else 

could help you do your job) please complete the form linked below. 

 

Complex RDR Feedback Form 
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DRAFT 2024

1 

DOC-7687416 

Guide to completing the 

Recommendations and Decision Report 

Context 
The Recommendations and Decision Report (RDR) replaces the Decision Support Document 

(DSD). Permissions Advisors prepare the report with input and contributions from multiple 

sources. It can be tailored to suit different statutory requirements of different permission 

types. It is not to be used for One-off applications. 

The RDR should hold key information for the Decision Maker, to support them when they 

make statutory decisions on permission applications. It is designed to record all key 

information required to analyse the permission application. The Permissions Advisor’s job is 

to summarise contributions within the report and link full contributions in the Appendix.   

Note: While the RDR is unlikely to be provided in whole to the Applicant, Treaty Partner or 

be put on the DOC website, parts of the document may be. The RDR may also be made 

available under the Official Information Act.  

Purpose 
To support the Decision Maker in making a statutory decision on a permission application. 

For Decision Maker 
The RDR has been designed to provide you with the information you require to make a 

decision on the application you are considering. The depth and breadth of information 

provided will be determined by you in the Context meeting (if held) and any subsequent 

Check In meetings (if held) – while there are some standard tasks, such as the Permissions 

Advisor providing an analysis of the statutory context, you will determine what other 

contributions are required to support you in making your decision.  

Tasks you may wish to consider assigning to the Community Ranger to be recorded in the 

associated Request for Comments document:  

- Undertaking consultation with Treaty Partners;

- Undertaking consultation with the Conservation Board;

- Providing local context about the effects of the activity;
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DRAFT 2024  

 

2 
 

DOC-7687416 

- Checking for any situations where the land may be controlled and Managed by 

another authority. 

-  

When it comes to making your decision, the Permissions Advisor will have completed the 

‘Recommendations’ box in the Executive Summary section of the RDR. You need to make 

your decision in the ‘Decision’ box and provide your rationale for your it. 

 

If there is nothing contentious in the RDR, your comments can be brief. If there are differing 

views between DOC staff and/or DOC and Treaty Partners, or there are multiple options 

available, or the decision made is different to what has been recommended, the rationale for 

the decision made must be clearly provided.  

 

When you have made your decision, the Permissions Advisor will communicate the decision 

and your rationale for it to the team members on your behalf. Community Rangers have the 

task of sharing the outcome with the Treaty Partner/Conservation Board if they were 

consulted with.  

 

For Permissions Advisors 
You are the sole writer of the RDR, other than the Decision Maker. You are responsible for 

ensuring the document is completed and fit for purpose.  

 

All relevant contributions received from other resources must be summarised and 

incorporated into the report. 

 

1. Summarise contributions from other resources; 

2. Provide a statutory analysis;  

3. Analyse Applicant comments (if received) 

4. Draft proposed operating conditions, to address key concerns 

5. Provide recommendations to the Decision Maker. 

 

Summarise contributions from other resources 

It is expected that you may have received contributions from District Operations, BHV, Legal 

(should not be referred to directly, see doc-6970622), Commercial, Management planners. 

These should be captured in either a ‘Request for Comments’ form, or some other type of 

document. Your job is to summarise what has been received and discuss this in the RDR. Do 

no copy and paste. Provide a link to the full document in the Appendix. 
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RAFT 2024  

 

3 
 

DOC-7687416 

 

Provide a Statutory analysis 

Check the guidance in Promapp/ SOP’s and Concession Guidance documents for how to 

undertake this.  

o When completing the statutory analysis, draw on the contribution’s others have 

provided. You should assess the effects identified in these contributions and other 

relevant information against the statutory tests in the legislation. You may propose 

methods to avoid, remedy, or mitigate effects identified.   

 

If you are processing an application that does not fit the template, contact a National 

Permissions Advisor.  

 

Complete the Analysis of the Principles of the Treaty of Waitangi box. 

 

Four principles have been identified as most relevant to the work of Te Papa Atawhai: 

Partnership, Informed Decision-Making, Active Protection, and Redress and Reconciliation. 

Assess how the principles of the Treaty of Waitangi have (or may not have) been given effect 

to with respect to the application process, as well as whether a particular outcome/decision 

can give effect to the Treaty principles. Refer to this resource (DOC-7675208) for detailed 

background on these principles, and this guidance (DOC-7675209)on how to consider the 

principles within your analysis. 

 

List any special conditions to provide for a section 4 compliant outcome or recommendation 

to decline including rationale. 

 

If you are processing an application that includes complex issues, contact the National 

Treaty Advisor.  

 

 

S17U(1) and (2) 

When providing the Analysis of Effects you will need to: 

Check the relevant legislation, Statutory planning documents (e.g. CMS, CMP, National Park 

Management Plan).  

You will need to provide comments on any effects you are aware of (positive or negative, 

temporary or permanent) on the Public Conservation Land and Waters, that need to be 

managed for example: 
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DOC-7687416 

Environmental (landform, flora, fauna, freshwater, biodiversity, other, including 

 impacts on such) 

Social (noise, visual, recreational, other users of PCL&W, other) 

Historic, archaeological 

You must indicate which locations your comments are relevant to. 

Summarise any local context/advice that you can share with the Permissions Advisor 

about the location/activity. 

 

Please bullet-point any planning issues you are aware of (zoning, carrying capacity limits, 

back/front country limits etc.) and summarise effects. 

 

Propose special conditions to avoid, remedy, mitigate adverse effects that are identified 

 

Completing the RDR 

o Input required information – Purpose, Context, Treaty Partner Relationships 

summary, S4 analysis, Summary of contributions, Statutory analysis, Consistency 

with departmental operations policy (if applicable), Other relevant information, 

Recommended operating conditions, Appendices 

Add additional context as identified by all contributors;  

Add additional context as required about the Applicant and the proposed locations;  

o Generate a Cost Recovery Tool and link against the PD record; 

o Delete any sections of the RDR that are not required; 

o Generate a Task Register to record tasks as set by the Decision Maker following the 

Context meeting (if held), link to the Permissions Database record; 

o Summarise the application, analysis, consultation and recommendation, key 

considerations, in the Executive Summary. 

 

 

Statutory Analysis 

 

Proposed Operating Conditions, Applicant comments, and 

Recommendations 

o Identify proposed Schedule 3 conditions which apply to the proposed activity – for 

example, the standard conditions for guiding concessions highlight those that have 

been suggested by contributors. 

o Draft additional special conditions that are relevant to the application (any new 

conditions should be peer reviewed and if complex get a legal review);  
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o Identify the proposed term and provide the rationale for that term if required – for 

example, if the term is significantly reduced from what is requested; 

o Set out any monitoring that will be required – remember you will need to include 

instructions in the Post Approval Admin check sheet for the National Transaction 

Centre Team to set up tasks in the Permissions Database for the District Office to 

undertake the monitoring; 

o Identify proposed fees – a fee waiver or a fee assessment approved by the 

Commercial Manager, must be linked for any fee that is not standard (processing 

fees) or consistent with the Concession Activity Fee Price Book – Concession Activity 

Fee Price Book (sharepoint.com)  

o Section 17X(e) of the Conservation Act - Bonds, guarantors, bank surety, include 

discussion the Fee section, if required; 

o If Environmental Monitoring Contribution Fee is required, include in Fee section. 

o If Ecological Compensation is required, include in Fee section. 

o Complete the Applicant comments section (if required); 

o Draft recommendations to the Decision Maker;  

 

When drafting recommendations to the Decision Maker, synthesise the information in the 

contributions provided in the Request for Comments document or any other consultation 

feedback you have received. You may evaluate the different options presented by 

contributions. If there are conflicting options presented by different contributors and you are 

not confident to make a recommendation on those options, evaluate the options for the 

Decision Maker to consider without making a recommendation.  

 

If you are recommending an application, be declined, you will need to work with the legal 

team to draft appropriate options for the Decision Maker to consider in the Decision box.  

 

Section 17W: Relationship between concessions and conservation 

management strategies and plans (To be provided at a future date) 

 

For Community Rangers 
There are three tasks you are likely to be assigned by the Decision Maker that will involve 

you inputting directly into the Request for Comments document:  

1. Undertaking and reporting back on consultation with Treaty Partners; 

2. Undertaking and reporting back on consultation with Conservation Board; 
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3. Providing local information relevant to the application, including about potential 

effects of the proposed activity.  

 

When you are assigned a task by the Decision Maker or their delegate e.g. Stat Manager, the 

Permissions Advisor will ask you how long you expect the task to take. This is an estimate to 

help the Permissions Advisor provide a cost estimate to the applicant. When you have 

completed your contributions, please ensure you record your actual time spent in the 

Request for Comments document, so that this can be accurately cost recovered from the 

Applicant. Make sure to include any other resource time you may have required. 

 

Consultation with Treaty Partners 

The Request for Comments is the place to record the Consultation with Treaty Partners. 

Firstly, identify any Treaty Settlement implications. Secondly, summarise the consultation 

you have undertaken – this is important to demonstrate the efforts the Department has 

undertaken to engage with Treaty Partners. Thirdly, detail the outcomes of the consultation. 

There are questions to guide you in this.  

 

If there are agreed triggers in place that mean you aren’t required to consult with Treaty 

Partners on an application, you will need to note this in this section.  

 

Local information 

You may also be assigned a task to provide the local context or discuss the effects of the 

activity on the ground. Input this information directly into the Request for Comments 

document. Be clear about what information you have been asked to provide.  

 

A key part of your contribution will be discussing the potential effects of the activity applied 

for. Where you propose special conditions be included, be clear about how these conditions 

avoid, remedy, or mitigate the effects of the activity. 

 

For Other Contributors 
If you are assigned a task by the Decision Maker, you will be required to input into either a 

Request for Comments form or some other contributions document. Not the RDR. Your 

task will be listed in the Task Register. Be clear about what information you have been asked 

to provide.  
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When you are assigned a task by the Decision Maker, the Permissions Advisor will ask you to 

estimate how long you expect the task to take. This is to help the Permissions Advisor 

provide a cost estimate to the Applicant.  

 

When you have completed your contributions, please ensure you record your actual 

time spent in the contributions document, so that this can be accurately cost recovered from 

the Applicant. 

 

 

Resources 
- Nintex (ex Promapp) 

- Wildlife Act Recommendation and Decision Report template: DOC-7688947 

- Standard Recommendation and Decision Report template: DOC-7688941 

- Complex Recommendation and Decision Report template: DOC-7688946 

- Request for Comments template: DOC-7693518 

- Permissions Contribution documents register for – RDR template: DOC-7690126 

- Guide to sending Recommendation and Decision Report to Applicant for comment: 

DOC-3000114 
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Notified Process 

For more information about publicly notified applications, see DOC-3216912 (s17SC process 

description) and DOC-5479090 (notified application quick links). 

 

Standard and Complex types of permissions 
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desirable in the public interest. 

Nature reserves s20 For the purpose of protecting and preserving in 

perpetuity indigenous flora or fauna or natural 

features that are of such rarity, scientific 

interest or importance, or so unique that their 

protection and preservation are in the public 

interest. 

Scientific reserves s21 For the purpose of protecting and preserving in 

perpetuity for scientific study, research, 

education, and the benefit of the country, 

ecological associations, plant or animal 

communities, types of soil, geomorphological 

phenomena, and like matters of special interest. 

Government purpose reserves s22 For the purpose of providing and retaining 

areas for such government purpose or purposes 

as are specified in any classification of the 

reserve. 

Local purpose reserves s23 For the purpose of providing and retaining 

areas for such local purpose or purposes as are 

specified in any classification of the reserve. 
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INTRODUCTION 

On behalf of the department, thank you for reading this Good Decision Making resource, based 

on the award-winning Making Good Decisions1 training, assessment and certification 

programme for decision-makers under the Resource Management Act 1991 (RMA). Whether 

you are a permissions advisor or Decision-maker, your role in implementing the concessions 

and other permissions processes is vital to its success, and to its perception in the community as 

a success. 

Many of the principles you will cover in this resource apply to decision-making not only for 

concession decision making but also statutory planning related matters i.e. hearings for 

Conservation Management Strategies and National Park Management Plans.   

Decisions on concessions affect the lives and livelihoods of applicants, submitters and whole 

communities. The decisions DOC makes on individual proposals are certainly of local 

significance and in some cases will be of regional or even national significance. The effect of all 

the collective decisions around the country can also be of national significance, and this is part 

of the motivation behind this resource. 

To do their job well, decision-makers and permissions advisors need to have at their disposal the 

skills, knowledge and confidence to write reports, process a great deal of information and 

opinion, and make decisions that are consistent with Part 3B of the Conservation Act 1987.  

The department has established this resource with these main aims: 

• to improve the quality and consistency of the decision-making for concessions; 

• to ensure permissions advisors have the sills, knowledge and confidence to make 

robust recommendations; 

• to build capacity by providing decision-makers with the skills, knowledge and 

confidence to make informed, well-founded decisions; 

� 

 

1 The Making Good Decisions programme received the Resource Management Law Association’s Supreme Award for 
2005, the New Zealand Planning Institute’s Award of Merit for 2006, and the University Continuing Education 
Association’s Region West Outstanding Non-Credit Programme for 2007. The programme was also a finalist in the 
public service category of the 2005 BearingPoint Innovation Awards. In 2010 the Recertification programme was 
recognised by the University Continuing Education Association and awarded the Outstanding Program – Non credit 
Award. 
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• to secure the confidence of applicants, submitters and communities in local decision-

making processes under the concessions provisions. 

Regardless of how much experience you have, it is important to periodically review and update 

your knowledge, reflect on issues, learn from the experience of others, and perhaps help others 

learn from your experience. In this way, we will be able to collectively ‘lift the bar’ in terms of 

performance around the country. 

Thank you again for your investment of time and effort to achieve the above outcomes. Good 

luck. 

 

STRUCTURE OF THIS RESOURCE  

This resource is presented in a series of modules and each module contains: 

• an overview of the topic 

• learning objectives 

• examples 

• key points 

• good practice tips. 

We hope you will find the material presented in these modules a useful reference for many years 

to come. 

You might like to make notes on the pages or to insert additional sheets. Please do make this 

manual your own.  The aim is for this workbook to be a working document, one you can 

annotate, recording your own thoughts and the views of others. We also hope that the resource 

becomes a useful compendium for the future. 

OVERVIEW 

This resource takes you through the ethical, legal and practical basis of report writing, Chairing 

and decision making within the framework of Part 3B of the Conservation Act 1987. It explains 

your role and the role of others in the decision making process. It provides guidance to help you 

deal with complex procedures, examine and evaluate evidence, draft sound reports, and make 

sound decisions. The resource is presented module by module, with each module dealing with a 
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discrete topic. In the sections that follow we provide a summary of each module. 
 

MODULE 1:  THE PRINCIPLES OF GOOD DECISION MAKING 

Underpinning every report, hearing and decision is the concept that all recommendations and 

decisions must be lawful, fair and reasonable. 

Natural justice relates to the elements of fairness in a process. A fair process is one where there 

can be no suggestion that the decision was made in any way other than on its merits. This 

module deals with those aspects of natural justice and fair process that relate to decision making 

under Part 3B of the Conservation Act 1987. 

At the heart of natural justice lie ethics. In this section the ethics of transparent decision making 

and conflicts of interest are covered. The attitudes and behaviours that convey our ethical 

principles are also outlined. 

 

MODULE 2:  CONCESSION DECISION MAKING FRAMEWORK 

This module gives an overview of the statutory framework of Part 3B of the Conservation Act 

1987. The aim is to ensure that, as a permissions advisor, hearing Chair (or panel member) or 

Decision-maker, you understand the purpose and principles of Part 3B of the Conservation Act 

1987 and the key sections relevant to making decisions on concession applications and hearing 

any submissions.  

 

The following module will be added in time: 

MODULE 3: DOC’S RESPONSIBILITIES AS A TREATY PARTNER 
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Glossary 

Decision 

A decision that must be made, as a requirement of an Act, by the Minister of Conservation under 

delegation to a member of Department of Conservation staff – a statutory decision. 

Decision-maker / Delegate 

The person who holds the power to make a decision (as above) under a particular section in a 

particular Act.  DOC must be clear that the correct person is exercising any delegated power. 

Minister 

Minister of Conservation, the Acts often refer to the Minister as the decision-maker however this 

power is delegated formally to Departmental staff according to the delegations list for the 

appropriate Act. 

CA87 / CA 

Conservation Act 1987. 

Permissions advisor 

In this document the phrase ‘permissions advisor’ refers to any who is writing a report that 

includes a recommendation for a delegated decision-maker on which to make a decision.  It 

includes rangers or other staff who are undertaking functions that require them to make 

recommendations to a delegated decision-maker. 
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MODULE 1: THE PRINCIPLES OF GOOD DECISION 

MAKING 
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[1] OVERVIEW OF MODULE 

This module sets out the general principles to be applied to all situations – how these general 

principles fit the concessions process is explained in Module 2.   

Maintaining integrity of decision-making 

To maintain the integrity of the decision-making (and to avoid legal challenge of the decision by 

way of judicial review), it is critical that the decision-makers strictly follow administrative and 

natural justice principles.  In summary these require, the decision-makers all times to remain 

neutral, impartial, objective and be careful not to create any perception of conflicts of interest 

(either directly or indirectly) or to make commitments or raise expectations of a certain 

outcome.   

Any decision-makers must be well informed of and follow the requisite statutory process, be 

confident of his/her power to make the decision and apply the statutory considerations or 

constraints when making the decision.  A sound and defendable statutory decision will be one 

that is fair and reasonable in the circumstances and not tainted by notions of illegality, improper 

purpose, irrelevant considerations, errors of fact, bias, pre-determination, or acting under the 

direction or influences of others.  The presence of any of these matters will likely result in the 

decision being set aside for reasons of unfairness, illegality or unreasonableness. 

In terms of communications (in advance and during the decision-making process), any directly 

affected or interested person, group or organisation or any other external party - a decision-

maker must be careful to remain neutral and impartial.   This will generally mean that it is 

inappropriate to meet or engage with such people because it could lead to allegations that the 

final decision was motivated by one of the grounds above, especially bias or predetermination.  

Of course, there will be times where engagement is unavoidable or otherwise required in order 

to maintain relationships, but in those cases it is important that the decision-maker clearly 

stipulate that while she is prepared to listen - it would be inappropriate to comment.   

It would be advisable for a decision-maker to seek legal advice if considering whether to meet 

with an interested or affected party.    

Underpinning every report, hearing and decision is the concept that decision-makers have 

obligations to the public in terms of how decisions are made.  It is important to recognise that 

anyone can apply to the High Court to have a statutory decision judicially reviewed.  If this 

happens the court will look at the process itself to decide if the decision was a) illegal, b) unfair 

or c) unreasonable.   This section expands on these principles.   
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Please note that following the concessions processing SOP and all related guidance is how we 

show a court that DOC has followed these principles.  

  

Learning objectives 

• To understand the importance of the principles of good decision making and how 

they guide the entire concession process. 

• To understand the situations in which a decision can be unlawful. 

• To understand what is meant by ‘a fair process’. 

• To be able to identify and deal with conflicts of interest. 

• To know how ethical values and behaviour influence a fair hearing process. 

• To be able to identify how a decision can be unreasonable. 

 

[2] ILLEGAL / UNLAWFUL 

A decision may be found to be unlawful when whoever made the decision got the law wrong.  

Seeking assistance from a solicitor is the best way to guard against this.  There are a number of 

bases where a court might hold that the decision may be unlawful and therefore ultra vires.  

These are: 

Legal error - not applying the law correctly.  It is important that the decision-maker get 

the law right.  A court will focus on laws that are directly relevant to the decision, or “materially 

affects” a decision, not a minor technical error.  To help ensure this is followed the report to the 

decision-maker needs to be very clear as to which laws must be applied and how. 

The decision is made for an improper purpose under the relevant statute.  If a power 

granted for one purpose is exercised for a different purpose, that power has not been validly 

exercised.  Even where a statute seems to confer very wide discretion to the decision-maker, the 

court will consider that the discretion has not been properly exercised if the decision is outside 
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the purpose or the spirit of the Act2 - for example consider the purpose of the Conservation Act, 

DOC’s and the Minister’s role (among many things) is to manage public conservation land for 

conservation purposes and allow tourism – it is not within the ambit of that to ensure a tourism 

business is profitable. 

The decision fails to take into account relevant matters.  The report must contain an 

analysis of all relevant matters and the decision must only be based on these.  The permissions 

advisor must ensure they confirm each time what is a relevant matter and include it for 

consideration.  Usually this is the same set of criteria – as set out in Part 3B of the Conservation 

Act, however it is not an exhaustive list and the concessions processing SOP contains much 

more extensive details of the things to consider (this is all discussed in depth in Module 2).   

Sometimes there will be matters that are unique to a particular application that must be 

considered, as well as matters that arise during report writing. For example the decision-maker 

was required to consider the financial viability of the business as part of the application for the 

Milford Dart tunnel – this was to satisfy the decision-maker that if there was a chance that such 

a large business venture failed the business operations including the infrastructure would not be 

left to the Department to deal with. 

The decision takes into account irrelevant matters.  Conversely, the report must not 

include information that is not relevant to the concession being applied for.   Any number of 

issues are irrelevant and to keep them out of the decision-making we do it by reference to only 

those matters which are relevant.  If the decision is based on matters that are not pertinent to 

the application, a court may find that the decision is unlawful. An example of this would be if a 

decision to grant an application was based on the belief that allowing a particular concession 

would improve the economy of a nearby town, or declining an application for a wind farm 

because people in the local area are against it due to noise concerns at their property. 

Factual error - getting the facts wrong.  A court in a judicial review is generally concerned 

with the process by which a decision was reached.  However, it may find unlawfulness if a 

decision was made on the basis of a serious factual error.  A mistake of fact must be central to 

the decision and an established fact rather than a matter which is disputed.3  Permissions 

� 

 

2 “The Judge Over Your Shoulder; A guide to judicial review of administrative law decisions” (2005; Crown Law) at 
10. 
3 Ibid at 7. 
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advisors and Decision-makers must be careful to get the facts right.  This will ensure that the 

final decision is supported by proper evidence.  For example DOC might decline an application 

where it interpreted the location as a nature reserve but it was actually a conservation area 

where the application could have been approved.   

Rigidly applying a policy without regard to the merits of the case.  The only way the 

Minister is absolutely directed to do (or not do) something is via the law, bylaws or regulations.  

A Decision-maker is entitled to adopt a policy as a guide, but is not permitted to apply that 

policy so rigidly as to exclude the merits of an individual case – the Minister must always keep 

an open mind when making a decision – his/her discretion cannot be “fettered” by prohibitions 

(explicitly or otherwise) in policy documents.   

That said; policies in statutory planning documents – conservation management strategies, 

conservation management plans and national park management plans – provide a strong 

expectation of a particular outcome as they have been developed as part of a public process4.  All 

the policies in these are phrased as a ‘should’ not a ‘must’.  “Should” is defined to mean that the 

Minister can only exercise discretion (ie can only divert from the policy or rule) when there are 

‘exceptional circumstances’.  Exceptional circumstances can only be assessed at the time in the 

particular situation but it is a very high test – a CMS, CMP or NPMP cannot be ignored lightly 

by a decision-maker. See further in Module 2. 

Other DOC policies and guides are important tools to ensuring consistency in decision making, 

but a lesser test than “strong expectation of outcomes” and “exceptional circumstances” will be 

applied. 

The decision-maker acts under dictation from someone else.  Acting under dictation 

can happen if a decision-maker purports to make the decision themselves but allows someone 

else to have a decisive say in the matter, or follows a direction from someone on what decision to 

make, or that a decision is a ‘rubber stamp’ for another person.  Decision-makers may consult 

and receive advice from others, but they must personally make the final decision.  

Invalid delegation. This happens if the right person does not exercise the power to make a 

decision.  If a power to make a decision has been delegated, for example from the Director-

General to a manager, the delegation needs to be in the Instrument of Delegation on the 

� 

 

4 Office of the Ombudsman: Investigation of DOC renewal of Routeburn Track concession, Final Opinion ref:361523 
para 45 
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Intranet and clearly follow the terms of the empowering Act.  What this means is that only a 

person with the piece of paper saying they have been delegated the power to make decisions can 

actually make those decisions and sign the decision.  A person can “Act” for another however 

they must have been given the delegations on that piece of paper.  What is not acceptable is for a 

person to exercise a statutory power when the delegate isn’t there – eg a concession or other 

permission cannot be “pp’d” by a senior ranger when the delegated decision-maker is out of the 

office.  The exercise of the power must be passed to someone else who also holds the delegation.  

See the intranet for the Delegations List for each Act. 

 

Key points 

Unlawfulness arises when whoever made the decision got the law wrong.  There are several 

reasons why a decision may be found to be unlawful.  These are:  

• When a decision is made for an improper purpose under the relevant statute. 

• Not applying the law correctly. 

• The decision fails to take into account relevant matters. 

• The decision takes into account irrelevant matters 

• Getting the facts wrong. 

• Rigidly applying a policy without regard to the merits of the case. 

• The decision-maker acts under dictation from someone else. 

• Invalid delegation. 

 

[3] UNFAIRNESS  

Natural Justice 

Natural justice is based on the theory that deep down we all know right from wrong – the 

natural law – and those who know the natural law will use principles of natural justice. The 

theory of natural justice has evolved into the concept of legal rights to which everyone is entitled 

and is the basis of democracy. Parties trust that decisions will be made on the basis of merit. The 

parties have an expectation that decision-makers will behave properly, and that any breach of 
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natural justice will result in the process being reconsidered by a different decision-maker.  Such 

an outcome is not only expensive but can discredit the Department of Conservation and the 

specific decision-makers.   

In this context natural justice relates to report writing, hearings and decision making conducted 

under all the Acts DOC is responsible for eg Conservation Act 1987, Reserves Act 1977 etc, and 

requires the following: 

• Everyone who makes an application should expect a consistent process with all other 

applicants; 

• No one should be judge and jury in their own case. The decision-maker should not 

have an interest in the outcome; 

• Everyone who is a ‘party to proceedings’ has a right to be heard; 

• Everyone who is a party to a hearing should be able to hear what everyone else is 

saying; 

• There should be adequate opportunity to respond to a recommendation or decision. 

Section 27 of the New Zealand Bill of Rights Act 1990 provides: 

(1) Every person has the right to the observance of the principles of natural justice by any 

tribunal5... which has the power to make a determination in respect of that person’s rights, 

obligations, or interests protected or recognised by law. 

Section 27 applies, by virtue of section 29 of the Bill of Rights Act 1990, to any legal person as 

well as to any natural person. 

Fair Process 

Ensuring that natural justice has been complied with and that there has been a fair process are 

probably two of the most important elements of concession processing. The assessment process 

is often not seen by external parties therefore a high standard must be upheld to retain the 

integrity of the Department’s reputation.  A lapse from high standards may affect the whole 

concession process.  

Fair process arises from the principles of natural justice. Some examples of where the provision 

� 

 

5 Tribunal includes a decision-maker on a concession 
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of fair concession processing can be compromised include: 

• An applicant was not given the chance to comment on or correct misinterpretations 

of facts (or law) by the permissions advisor prior to a decision being made; 

• Application X was received prior to application Y but application Y was processed 

first and was granted the rights that application X would have received; 

• people have a right to know how and why a decision was made– it must be 

transparent; 

• the decision-maker, permissions advisor (or indeed any staff involved in the process 

or decision-making) had a perceived or real conflict of interest or bias; 

• a party was not given proper notice of the matter to be heard (notified processes); 

• a party was not told of the hearing time and place (notified process); 

• a party was not able to present their case (notified processes); 

• the decision dealt with a subject that did not fall within the matter before the 

hearings panel(notified process); 

• the hearing Chair was not appropriate to sit on the particular hearing (notified 

process). 

A decision-maker cannot refuse to exercise a discretionary power in circumstances where the 

decision-maker is under a duty to do so, nor can they unreasonably delay the making of a 

decision.    

Bias 

To keep themselves safe and maintain a fair process, those processing concession applications, 

conducting hearings and making decisions should be alert to every possibility or perception of 

bias. In practical terms this means that decision-makers should not discuss the matter with the 

applicant, or other parties that may submit, at any time after the application is made. Even then, 

decision-makers who have had informal discussions with the parties or even others not involved 

in the application (such as the media) may wish to disqualify themselves rather than be thought 

to be biased.  

Indications of possible bias include: 

• words or actions that might indicate a foregone conclusion; 
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• consulting one tangata whenua group and not another; 

• consulting one stakeholder group and not another; 

• having a close friendship or a business relationship with an applicant or being known 

to be disparaging of an applicant; 

• allowing one party to give evidence and restricting the rights of another (notified 

process); 

• being formal with one party while being informal or familiar with another; 

• requiring strict proof from one party and relying on local knowledge for another. 

Even a perception of bias may be sufficient to damage the credibility of an officer’s report, 

hearing or decision. For example, in Barefoot v Auckland City Council (A160/06) some of the 

hearing commissioners for a resource consent process attended a presentation by the Applicant 

on an issue directly related to the issue in the consent application that the Environment Court 

held: 

“We are not suggesting that actual bias was present in this case, but public perceptions of bias 

can only decrease confidence in the Council's decisions, and increase the prospects of appeals 

to this Court” 

Care must be taken when deciding to limit information on which a recommendation is made so 

as not to restrict to information that has a bias.  The permissions advisors will liaise with the 

legal team to ensure the report is complete but does not contain irrelevant information.  In 

hearings, take care when limiting repetition or restricting submissions, as discussed further in 

Module 7 under ‘Speaking rights’. People whose rights are under consideration are usually more 

sensitive than most, and are quick to spot behaviour that indicates favouritism. 

Legitimate Expectation 

An applicant expects that they will be treated in the same way they have been treated previously, 

or in the same way that other applicants are treated, or according to a promise or assurance.  

This is what we call “consistency” – the same process considering the same issues in the same 

way according to the rules of administrative law and the applicable Acts.  This does not mean 

every time the outcome will be the same – that will depend on the facts – where, how and by 

whom the activity will be undertaken.   

Legitimate expectation is often confused with a ‘precedent’.  However, because each concession 

is judged on its merits in the circumstances at the time, previous concession decisions are not 
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considered precedents.  Therefore if all the circumstances and facts of a particular application 

are the same as a previous case then the outcome would likely be the same.   

Lack of consultation 

NB: This is not related to the Crown’s responsibility under the principles of the Treaty of 

Waitangi to make informed decisions and the consultation DOC undertakes to ensure the 

decision is informed of cultural perspectives – that is discussed in Module 3. 

The Department must approach consultation honestly and be open to changing its mind, 

however consultation is not a negotiation or a way of forming an agreement it is a way of 

gathering views which are then part of the final consideration and decision.  For DOC this 

usually refers to consultation with the Conservation Board, and is to be done by the operations 

rangers as part of the process and will be incorporated into the report by the permissions 

advisors as relevant. 

Conflict of Interest  

A conflict of interest can arise when two different interests overlap.  Permissions advisors, 

hearing chairs, decision-makers and other Departmental staff involved in processing 

concessions may have business interests, or hold strong personal views on business, 

development or environmental issues. This can bring them into situations where conflicts of 

interest may arise, or where perceptions of conflicts of interest may be held by applicants or 

other interested parties.  In these cases, a clear and consistent process for addressing conflicts of 

interest is required. 

The department has a policy on conflicts of interest entitled “Conflict of Interest Declaration for 

concessions and other applications” and staff members and decision-makers involved with 

concession decision making need to read and sign the declaration each time they are involved in 

a concession process. 

Conflicts of interest are often difficult to determine. They can be a matter of perception rather 

than reality, where other parties are concerned. In the end, if a decision is to have any 

credibility, then it is the perception of potential conflicts that must be given greatest 

consideration. If there is any suggestion of a conflict of interest, then decision-makers should 

have a process for addressing the issue; namely by: 

• seeking advice (from solicitors); 

• excusing themselves from the decision making process or as a decision-maker where 
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perceptions of conflict are unlikely to be overcome or there are clear cases of conflict; 

• making declarations6 as to their interests at the earliest possible stage (especially if 

not evident at first). 

Examples of conflicts of interest 

Business interests that are either in competition or collaboration with; or personal involvement 

with the applicant or a submitter would seriously compromise an individual’s credibility as a 

permissions advisor/impartial hearing Chair/decision-maker. 

If you are a member of an organisation that is making an application, or submitting in 

opposition or support of a proposal, this is also a good reason to excuse yourself from the 

process or from making the decision.  

If you belong to a society or organisation that is an interested party to the outcome or process, 

take care to avoid any suggestion of a conflict of interest. If you are an owner or on the executive 

of such an entity, then a conflict of interest may arise and you should excuse yourself from the 

process or making the decision.  If you are a minor shareholder or belong to a large organisation 

involved in the proceedings, but you take no active part in the raising of issues directly relevant 

to the application by that organisation, it is less clear that a conflict of interest would arise. In 

such situations it is wise to disclose any interest before a process starts and call for any 

objections. A decision can then be made as to whether you should excuse yourself. 

As well as the department’s own conflict of interest policy, the Auditor-General has published a 

booklet entitled Managing Conflicts of Interest: Guidance for public entities. Those involved 

with concession decision making should be familiar with the principles set out in this guide.  

� 

 

6 See standard Conflict of Interest Declaration for Concessions and other applications, docdm 1017632 
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Key points  

The following are key elements of natural justice relevant to a concession process: 

• No one should be judge and jury in their own case. The decision-maker should not 

have an interest in the outcome. 

• There should be no possibility or even perception that anyone involved in or deciding 

an issue is biased 

• Processes must be transparent and people are entitled to know why a decision has 

been made. 

• Everyone who is a party to proceedings has a right to be heard. This concept includes 

providing an opportunity to present a case (including adequate notice) and to have 

the case decided fairly. 

• Everyone who is a party to proceedings should be able to hear what everyone else is 

saying. 

• Permissions advisors and decision-makers must focus on the facts of the particular 

case and put aside personal views and positions; 

• It must be clear to all concerned that decisions are made without favouritism given to 

any party or position; 

• It is the perception regarding potential conflicts of interest that must be given 

greatest consideration. Whether you are a permissions advisor, hearing chair, 

hearing panel member or a decision-maker, if there is any suggestion of a conflict of 

interest then  you should seek advice (from solicitors) and after seeking legal advice, 

either: 

o excuse yourself where perceptions of conflict of interest are unlikely to be 

overcome or there are clear cases of conflict; or 

o where the situation is less clear cut making declarations at the earliest 

possible stage as to their interests and seeking interests and seeking the views 

of applicants and possible participants in the hearing of the appropriateness 

of their involvement.  
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[4] UNREASONABLENESS 

A decision-maker must act in a reasonable way and the decision he or she makes must rely on 

some reasonable basis.  There is a high threshold to prove unreasonableness in a court of law.  It 

is more likely a decision would be considered unfair or unlawful rather than unreasonable.  For 

a decision to be unreasonable, it must be so perverse, absurd or outrageous that Parliament 

could not have contemplated such a decision being made.7  To make out unreasonableness the 

decision must be shown that no reasonable person could have come to that conclusion therefore 

the only inference is that the decision-maker has misused their power of discretion. 

Unreasonableness can come from both the decision making process as well as the outcome of 

the decision.  The means that it is not just up to the decision-maker to act reasonably; the 

permissions advisor must rely on true and reasonable information in drafting the concession 

report.   

 [5] ATTITUDES AND BEHAVIOURS 

During the course of a concession process the conduct of departmental staff has a bearing on the 

perception of fairness. 

Concession process 

The key characteristics that are helpful to display are: 

• genuine interest 

• even-handedness 

• patience 

• attentiveness 

• firmness 

• flexibility 

• practicality 

Maintaining appropriate behaviour is directly related to certain underlying attitudes and skills, 

� 

 

7 The Judge over your Shoulder: A guide to Judicial Review of Administrative Decisions.  Crown Law Office 
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including: 

• enough understanding to ask relevant questions 

• the persistence to explore issues until they are well understood 

• a desire to ensure that applicants and staff understands the process 

• an understanding of broader policy commitments and the ‘bigger picture’ 

• humility (don’t assume you know all you need to know) 

All department staff involved in a concession process can and should take responsibility for 

upholding the integrity of the system. This applies not just to declaring potential conflicts of 

interest, but also to how departmental staff members conduct themselves. Any behaviour that 

undermines the fairness or integrity of the process should be challenged. If the behaviour of 

another departmental staff member is inappropriate, this issue is best raised with managers as 

soon as possible. 

 

Key points 

• The perception and reality of consistency and impartiality depend on the behaviour 

and demonstrated attitudes of permissions advisors, decision-makers and all 

department staff involved in the concession process 

• Key characteristics of appropriate behaviour need to be demonstrated at all times 

during a concession process 

• Decision-makers must avoid any indication or evidence of pre-determination  

 

REMEMBER IF YOU FOLLOW THE SOP AND THE GUIDANCE 

DOCUMENTS YOU WILL BE ON SAFE GROUND 
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MODULE 2: CONCESSION DECISION MAKING 

FRAMEWORK 
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[1] OVERVIEW OF MODULE 

This module gives an overview of the statutory framework for concessions, contained in Part 3B 

of the Conservation Act 1987 (CA). Part 3B is an umbrella part that covers granting of 

concessions under not only the Conservation Act but also the Reserves Act 1977, the National 

Parks Act 1980, the Wildlife Act 1953 and the Wild Animal Control Act 1977.  The aim is to 

ensure that you understand the purpose and principles of Part 3B of the CA and the key sections 

relevant to making decisions on concession applications.  This section is important for all 

permissions advisors as well as decision-makers themselves. 

 

Learning objectives 

To understand structure and application of Part 3B of the Conservation Act 1987, in particular: 

• Types of concessions (leases and licences, permits and easements)  

• What must an application include  

• Relevant matters to consider 

o Purpose for which the land is held 

o Consistency with management strategies and plans 

o Effects – and methods to avoid, remedy or mitigate adverse effects 

o Other matters 

• Situations when a concession shall not be granted 

• Situations when a concession may not be granted 

• How to write conditions 

 

 [2] TYPES OF CONCESSIONS 

Any person (and this includes a legal person ie a company or incorporated society) can make an 

application for a concession.  Concessions come in the form of a lease, licence, easement or 

permit.  

A lease (as defined in the Act) gives an exclusive interest in land – this means that a 
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concessionaire can decide who has access to that land.  The best way to think about this is that if 

the concessionaire is able to exclude people from using the land (eg close the door, lock a gate, 

put up a barrier, or erect a building of any kind ON the land) then the concession should be a 

lease. Some examples of leases are ski fields; lodges or a private/club huts; someone renting a 

historic building for retail purposes.   

A licence (as defined in the Act) is either a: 

• “profit a prendre” – a non-exclusive grant that gives the right to take something from 

the land or soil e.g. the right to fell timber; or  

• a grant allowing an activity somehow connected to the land but doesn’t give an 

exclusive right like a lease eg most grazing concessions are licences as they give only 

that specific concessionaire the right to graze but still allow trampers to cross the 

land; structures that still allow access to others eg a rain gauge or cell phone tower.   

A permit (as defined in the Act) is a grant to undertake an activity that does not involve a 

specific legal interest in land and is for 10 years or less eg most guiding, helicopter landings, 

sports events, and filming concessions. 

An easement is generally a right of access over an area of public conservation land.  Examples of 

easements over public conservation land are driveways or vehicle access, stock crossings, water 

pipes, underground power lines, telecommunications cables. 

 

[3] WHAT MUST AN APPLICATION INCLUDE? 

The Act requires that every application must include8: 

• a description of the activity, where it will be carried out, the type of concession and 

the status of the land – this allows DOC to clearly understand the request in order to 

perform the assessments required by the Act; 

• a description of the potential effects of the activity and any actions the applicant 

proposes to avoid, remedy or mitigate the adverse effects – this will demonstrate the 

applicant’s willingness to understand protection requirements, and clarify the effects 

� 

 

8 Conservation Act 1987 section 17S 
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for DOC’s assessment purposes; 

• the proposed duration of the concession and reasons for that – this allows DOC to 

assess cumulative effects across time, and ensure the concession meets the strict 

term restrictions in the Act; 

• relevant information relating to the applicant, including their ability to carry out the 

activity – this may include suitability and financial viability; 

• for a lease, easement or licence granting a legal interest in land, the applicant must 

also supply reasons for the request and sufficient information to satisfy the Minister 

it is both appropriate and lawful to grant it. 

Seeking further information, commissioning a report 

The Minister can also commission a report or seek advice from any person (including the 

Director General), including a review of any information provided by the applicant.  Such 

information must be supplied to the applicant. 

Sometimes, even when the Minister is provided with unsolicited advice, it can be relevant to 

provide this to the applicant and to submitters (where there is a hearing). One example where 

the Minister did not provide such information involved glacier guiding on the West Coast, Franz 

Josef Glacier Guides Ltd v Minister of Conservation9. There it was held a breach of natural 

justice not to provide an unsolicited letter which contained expert opinion about safety on the 

glacier (a central issue in the case) to the applicant and submitters.  

When is an application complete?10 

The Minister must consider every “complete” application. 

An application is incomplete where: 

• the Minister has requested but not yet received any commissioned report/advice; 

and/or 

• the timeframe for an applicant to respond to any commissioned report/advice has 

not expired; and/or 

� 

 

9 HC GRY CP14/98, 13 October 1999 
10 Conservation Act 1987 section 17S(6) and section 17T(1) 
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• an applicant has failed to provide any specified/required information. 

 

Key points: 

• The application forms are set out to help applicants provide DOC all the required 

information as above.   

• If the Minister deems any of the information listed above not to be included in the 

application then it may be classified as an incomplete application.   

• DOC is only required to process complete applications; therefore it may refuse to process 

an application that is deemed incomplete.   

• This is not a test of sufficient information to make an informed decision but a test of 

whether all the required parts are included in the application. 

 

[4] THE CONCESSION PROCESSING SOP 

The concession processing SOP and all the templates and accompanying documentation and 

guidance have been created with all the principles of good decision making and the 

requirements of the legislation in mind.  Following it will reduce the risk of judicial review of a 

decision.   

 

[5] RELEVANT MATTERS TO CONSIDER IN DECIDING 

WHETHER TO GRANT A CONCESSION 

When processing a complete application, the relevant mandatory matters for the delegated 

decision-maker to consider are listed in the Conservation Act.  Both permissions advisors and 

decision-makers must always keep in mind the principles of natural justice, lawfulness and 

reasonableness from Module 1. 

1. Contrary to the provisions of the relevant Act or the purposes for which the 

land is held 

It is important to know that a  concession shall not be granted if it is contrary to the provisions 

of the Act or the purposes for which land concerned is held, s17U(3).  There are a number of 
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“purposes for which the land is held”.  These include the purpose of the Act(s) – the long title of 

the Conservation Act for example, the general purpose of the Act in the Reserves Act s3; as well 

as the category/status of the land – eg nature reserve, conservation area, wilderness area.   

Each location applied for in a concession may therefore have more than one purpose.  As part 3B 

is under the Conservation Act – the purpose of that Act will always be relevant, if the location is 

a reserve the Reserves Act will be relevant, or if it is a national park then the National Parks Act 

is relevant, if it is a wildlife reserve then that is also relevant, furthermore there may be a 

UNESCO World Heritage, or RAMSAR overlay to consider also.   

The relevant provisions and purpose of each and every applicable Act that the Department 

administers, and any overlay status, will be researched by the permissions advisor and the 

application will be assessed to ascertain if it is contrary to any of those purposes, and if so it 

shall not be granted.  

Some examples of where an application may be contrary to the purposes of the Act include 

building a 5 storey apartment building in a national park; or leasing an area on a recreation 

reserve for farming. 

It is important to note that often specific words are defined in legalisation and given a special 

meaning.  For example the long title to the Conservation Act states the Act is to promote the 

conservation of New Zealand’s natural and historic resources. “Conservation” is defined to mean 

the preservation and protection of natural and historic resources for the purpose of: 

• maintaining their intrinsic values 

• providing for their appreciation and recreational enjoyment by the public, and 

• safeguarding the options of future generations. 

From the above definition, “natural resources” and “historic resources” are defined (and can 

include exotic flora and fauna) along with “preservation” and “protection”.  It is important that 

the permissions advisor checks the definitions of all words in an Act to ascertain any special 

meaning that will be important to the purpose.   

2. Consistency with a relevant conservation management strategy or management 

plan – where they provide for the activity 

Both sections (17T(2)) and 17W(1)) require the granting of a concession to be “consistent with” 

statutory planning documents – Conservation Management Strategies or Plans and National 

Park Management Plans.  However, as we learnt in Module 1, the Minister must always keep an 
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open mind when making a decision – his/her discretion cannot be “fettered” by prohibitions 

(explicitly or otherwise) in those statutory documents.  The only way the Minister is absolutely 

directed to do (or not do) something is via the law, bylaws or regulations.   

Policies in statutory planning documents are phrased as a ‘should’ not a ‘must’ (if they are 

phrased as a ‘must’ they are to be read as a ‘should’) and need to be considered in the context of 

the management plan as a whole.  “Should” is defined to mean that the Minister can only 

exercise discretion (ie can only divert from the policy or rule) when there are ‘exceptional 

circumstances’.  Exceptional circumstances can only be assessed at the time in the particular 

situation but it is a very high test – a CMS, CMP or NPMP cannot be derogated from lightly.    

In extreme examples ‘does not comply with’ and / or ‘inconsistent with (legislation and plans)’ is 

quite clear and easy to articulate, however, applications can be inconsistent in a more general 

way.  So each application must be dealt with on a case by case basis, depending on the wording 

of the legislation / strategy or plan.   

That said; it has been made very clear to DOC that policies in statutory planning documents 

have been created in conjunction with all interested stakeholders and accordingly give very 

strong guidance to a decision-maker and therefore should only be deviated from in exceptional 

circumstances.  ‘Exceptional circumstances’ are hard to define and can really only be made out 

at the time.  But a possible example might be where a statutory plan that limits aircraft numbers 

at a landing site to manage noise effects is near its expiry date or is overdue, and an application 

comes in that will exceed the landing numbers. However in recent times technology has changed 

and the modern aircraft are significantly quieter than when the plan was written – therefore the 

effects on the users will not be increased. 

The important thing to bear in mind is that there are really two considerations for the decision-

maker which the permissions advisor will consider and record in the report-  

• is the application consistent with the policy in the planning document? If so then it 

passes this test.  If not, consider: 

• are there an exceptional circumstances that mean the plan should be diverted from? If 

no then the application should be declined (or a plan review undertaken see further 

down).  If yes then the application is seen as being consistent with the planning 

document and therefore can be granted. 

3. Effects of the activity, structure or facility and whether the information is 

available to assess the effects, s17U 
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“Effect’ has the same meaning as it has in the RMA. Thus it includes any: 

• positive or adverse effect; 

• temporary or permanent effect; 

• past, present or future effect; 

• cumulative effect that arises over time or in combination with other effects; 

• regardless of the scale, intensity, duration or frequency of the effect also includes -  

• any potential effect of high probability; 

• any potential effect of low probability that has a high potential impact. 

Note the above includes positive effects of the activity itself – so that when an adverse effect is 

being mitigated that mitigation is not considered a positive effect.    

Only effects on land and natural and historic resources managed by the Department are 

relevant.  Effects that may occur on adjacent non public conservation land or to other non-DOC 

managed resources, or to a community, or to the economy or sustainability of the applicant’s (or 

any other) business are irrelevant, (compare to the RMA, where all effects on the environment 

are relevant, not just on the land where the activity is taking place).   

It is very important to note that even if there is insufficient and inadequate information 

regarding effects the ability to decline a concession on this basis is only discretionary – therefore 

it may be granted.  However when we take into consideration the other tests in the Acts and the 

administrative law principles it becomes clear that the Minister would need to have strong 

reasons for doing so. 

A good example of not having information regarding effects is where an application for 

commercial eeling was declined as the effects of the activity on a particular eel species couldn’t 

be scientifically assessed due to insufficient evidence – the effects were just too scientifically 

uncertain.   

It is the permissions advisor’s responsibility to record in the report all relevant effects as advised 

by the applicant and Departmental staff. 

Some examples of relevant effects are – cutting down indigenous trees in a scenic reserve; 

damage to burrows of threatened bird species while walking through an known nesting/burrow 

site; spreading didymo by using equipment that has been through didymo infested waters; 

damage to riparian land and waterways from stock pugging or fouling; depletion of food sources 
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of native species by bees from beehives; damage to a historic site from visitors touching or 

walking on it; noise and crowding resulting from large numbers of visitors at the same place and 

same time; noise of helicopters on other recreationalists. 

Some examples of irrelevant effects are – adverse economic or social outcomes for a local 

community or individual business person (including the applicant); positive economic or social 

outcomes for a local community or individual business person (including the applicant); adverse 

or positive outcomes of competition; effects that are covered by another Act eg effects on 

dolphins – this is managed under the Marine Mammals Protection Act, or whether the guide has 

a P endorsement on her driver’s licence – this is managed under the Transport Act, or whether a 

proposal for a lodge will have an effect on a neighbouring landowner – this is managed under 

the Resource Management Act and so on; sustainability (unless it impacts on conservation 

values on public conservation land). 

4. Measures that can reasonably and practicably be undertaken to adequately 

avoid, remedy or mitigate any adverse effects of the activity s17U 

It is very important to note that in the same way as above the power to decline an application 

that does not avoid, remedy or mitigate all adverse effects is discretionary.  A concession that 

doesn’t have methods to avoid, remedy or mitigate all adverse effects may be granted.  It is 

important to note here that the Minister can require the concessionaire under s17X(d) to pay 

compensation for those adverse effects.  The Minister would need to be very clear that an 

approval in these circumstances is in line with the purpose of the Act.  

Once the permissions advisor has recorded all relevant effects in the report they will then, using 

advice from Departmental staff (science, local rangers, legal), draft special conditions that will 

set out methods to be employed by the concessionaire  to avoid, remedy or mitigate those 

adverse effects.  These will form part of the special conditions of a concession.  See the section 

below on writing enforceable conditions. 

5. Information received under s17S and s17T 

This includes the application requirements and any report that the DG or the Minister has 

commissioned in order to assess effects.   

Information 

There are plenty of opportunities for an applicant to work with the department (mainly pre-

application) to ascertain what information may be likely, so although the Minister has the ability 

to seek further information, it is not his/her responsibility to chase an applicant to provide it. 
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As we have already mentioned if the information is insufficient to clarify all adverse effects and 

any methods to avoid, remedy or mitigate those effects the Minister may decline the application  

- bearing in mind that this means the Minister may also grant the concession however s/he 

would have to have strong reason for doing so.   

Ability of the applicant 

“Ability” could be interpreted in several ways to include: 

• Suitability: Look for relevant issues about the applicant depending on the application 

for example it may be relevant that an applicant who wants to conduct wildlife tours 

viewing has previous convictions for killing protected wildlife.   

• Financial viability: As the managers of public land it may be relevant to assess the 

ability of an applicant to ensure that any applicant is able to leave public land as they 

found it, this was the case with the monorail application – the Minister required 

financial evidence to prove that it was viable enough to complete construction and 

successfully carry out the activity thereby not leaving the public financially liable for 

a large piece of infrastructure if the operation folded.  

6. Nature of the activity and type of structure or facility (if any) 

A clear explanation of the activity, structure, facility will enable DOC to ensure it is able to assess 

effects sufficiently.  

7. Relevant oral or written submission received as a result of public advertising 

These will be incorporated into the report by the permissions advisor. 

8. Relevant information which could be withheld from any person in accordance 

with the Official Information Act 1993 

All information in a concession application, the report and the concession document itself is 

available to the public unless it meets an exemption in the OIA for with-holding it, this is usually 

information around fees but may be other issues, the permissions advisor will clarify this with 

the legal team when information is requested.   

9. Structure or facility could reasonably be undertaken in another location or 

could use an existing structure or facility or the existing structure or facility 

without an addition 
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The permissions advisor will receive comments from local staff as well their own assessment of 

the land status and incorporate this into the report. 

10. A lease or licence granting an interest in land is related to one or more fixed 

structure or facility and if a curtilage area is required this must be clearly 

justified 

It is important that any legal interest gained by a concessionaire in public conservation land is 

well justified – the permissions advisor will consider this and incorporate into the report. 

11. Satisfy the Minister exclusive possession is necessary for a lease 

If a concessionaire is able to “lock out” the public from public conservation land it must be for 

well justified reasons – the permissions advisor will consider this and incorporate into the 

report. 

12. The effects of the activity are such it is more appropriate to review or prepare a 

new CMS or MP 

The caveat to using this ground to decline it is must relate to the effects of the activity 

concerned, not other activities.   

13. Other matters to consider 

It is important to note that the list in s17U is not exhaustive and it may also be appropriate to 

consider other relevant matters, known as “permissible” considerations.  As a permissions 

advisor, when you write your report it is your role to seek legal advice to address what ‘other 

matters’ may be relevant and therefore can be considered in the particular situation.  Other 

matters may include: 

• Conservation General Policy – although not a matter listed in 17U, there are matters 

listed in General Policy that aren’t covered by CMS’s and MP’s that are relevant to 

consider; 

• safety may also be a relevant matter in deciding whether or not to grant a concession, 

e.g. glacier guiding (see e.g. Franz Josef Glacier Guides Ltd v Minister of 

Conservation); 

• specific provisions in Treaty settlements which could require special consultation, or 

conditions that must be imposed etc; 

• greenhouse gas emissions and climate change. 
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Key points: 

Matters to be reported on and considered by the decisionmaker include: 

• Is the application contrary to the purposes for which the land is held, or to the relevant 

Acts? Note there may be several purposes 

• Is the application consistent with any applicable CMS or CMP (including NPMP and 

General Policy)? 

• What are the effects of the activity and what methods can be used to avoid, remedy or 

mitigate adverse effects? 

• Is the type of concession applied for appropriate and justified? 

• Is there other relevant information required to make an informed decision? 

 

 

[6] SITUATIONS WHEN A CONCESSION SHALL NOT BE 

GRANTED (MANDATORY DECLINE) 

A concession shall not be granted in the following situations: 

• when an application is for an easement but a lease, licence or permit is more 

appropriate, s17Q(2) eg where the applicant will need exclusive use of the area to 

enable the activity to be safe; 

• when a complete application does not comply with/is inconsistent with the 

provisions of the Act or any relevant CMS or CMP, s17T(2) eg an application for 

helicopter landings in a wilderness area under the Conservation Act 1987; 

• when the proposed activity is contrary to the provisions of the Act or the purposes for 

which the land is held, s17U(3) eg a proposal for earthworks and construction of an 

office building in a nature reserve; 

• for a proposal to build a structure or facility (or extend or add to an existing one) 
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where Minister is satisfied the activity11 could reasonably: 

•  be undertaken in another location: 

• outside the conservation area to which the application relates, eg the shed could be 

built on the applicant’s own land or  

• in another conservation area/part of a conservation area where the potential adverse 

effects would be less; or 

• use an existing structure or facility or the existing structure or facility without the 

addition, s17U(4) eg co-siting a telecoms device on another already existing tower; 

• Where a lease is proposed over marginal strip (subject to some limited exceptions), 

s17V(3); 

• Where there is a CMS/CMP that provides for the activity, and the granting is not 

consistent with the CMS/CMP, s17W. 

Declining an application outright pursuant to s17T(2) 

There is a potential difficulty in the application of s17T(2) for Decision-makers, given the need to 

decline a “complete application” within 20 working days if it does not comply with or is 

inconsistent with the provisions of the Conservation Act or any relevant CMS/CMP or contrary 

to the purposes for which land is held.  

When is an application ‘Complete’? 

The power to decline concessions under s17T(2) requires the application to be complete.  The 

minimum level of information to be provided in an application is set out in s17S(1) and s17S(2) 

of the Conservation Act.  After that the Minister has discretion whether to require further 

information under s17S(3) and s17S(4). 

If it is clear that the application would be declined on the basis that it is inconsistent with the 

provisions of relevant management plans, strategies and /or legislation (pursuant to s17T(2)),  

then the Minister would not need to require further information on the effects of the 

application, for example an environmental impact assessment or consultation with 

stakeholders.   

� 

 

11 Note the distinction here, as opposed to the structure or facility. 
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However, there would have to be a clear inconsistency with the relevant management plan, 

strategy and/or legislation.  It must also be clear that this inconsistency could not be remedied 

by further information which could be requested by the Department and supplied by the 

applicant.   

It is recommended that legal advice is obtained by the permissions advisor at this point if it is 

considered that s17T(2) may be relevant.  If there is uncertainty about the inconsistency then the 

permissions advisor should proceed with a full assessment of the matters under s17U. 

As an extreme example, an application to clear fell a large part of Rakiura National Park would 

be declined under s17T(2) on the basis that the activity is clearly inconsistent with the purpose 

of a National Park under the National Parks Act.  Requiring the applicant to do further 

environmental impact studies, consultation, or provide further methods of mitigating adverse 

effects would not change this inconsistency/conflict with the legislation, and it would be 

unreasonable to require an application as such to proceed. 

 

Key points 

• There are a number of situations in which a concession application MUST be declined.   

• Permissions advisors and decision-makers must be aware of these situations differ from 

situations when there is a discretion to decline (see next point below).  

 

[7] SITUATIONS WHEN A CONCESSION APPLICATION MAY BE 

DECLINED (DISCRETIONARY DECLINE) 

The Minister may decline a concession if: 

• The information available is insufficient or inadequate to enable him/her to assess 

the effects (including effects of proposed methods to avoid, remedy or mitigate 

adverse effects) of any activity, structure or facility), s17U(2)(a) (see the section on 

effects above); 

• There are no adequate or reasonable methods for avoiding, remedying or mitigation 

the adverse effects of the activity, structure or facility s17U(2)(b) (see the section on 

effects above); 
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• In relation to a marginal strip, she/he considers it is more appropriate to enter into a 

management agreement under s24H CA, s17V(1); 

• Whether or not it is in accordance with a CMS/CMP, she/he considers the effects of 

the activity are such a review of the strategy or plan is more appropriate, s17W(3) 

(see the section on statutory plans above). 

 

Key points 

• Most declines for concession applications are based on the inability of the applicant to 

avoid, remedy or mitigate the adverse effects of the activity.   

• Note that this discretion means that the Minister can still approve an application if 

she/he believes the adverse effects are not avoided, remedied or mitigated or if there is 

insufficient information on the effects.   

 

[8] THE REPORT  

In order for the Minister to make a decision on an application the permissions advisor drafts a 

report.  This sets out everything we have discussed above - the applicable law and, the objectives 

and implementation of all applicable CMSs, CMPs, NPMPs and the General Policy, any other 

pertinent documents and agreements, and the effects of the activity.  It then describes in plain 

language how the activity applied for, will fit (or not) within the scope of those.  This is based on 

their professional analysis and with supporting advice from local rangers, science advisors, legal 

advisors, GIS staff, national permissions advisors, SLM advisors and management planners.  

The analysis should then coherently lead to a recommendation for the decision-maker as to 

whether to approve or decline the grant of a concession. 

It is the permissions advisor’s role to ensure the process, the report and recommendation meet 

all the tests of administrative law and conservation law.  The report must keep the decision-

maker’s mind focussed on relevant issues and disregard the irrelevant issues.  If the 

recommendation is to approve the grant of a concession the permissions advisor will then draft 

special conditions to avoid, remedy or mitigate the adverse effects.   

 

[9] CONDITIONS  
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This section is aimed at the permissions advisors who will be drafting conditions for concession 

documents but is also very important for the decision-maker to read to understand why 

conditions are written the way they are. 

Section 17X of the CA provides the Minister with the power to impose conditions on a 

concession, including conditions relating to the activity itself, how it may be carried out, where 

and by whom. It can also include payment of rent, fees, royalties and compensation.  

However the types of conditions set out in the Act are not exhaustive – other relevant conditions 

may be included e.g. for adaptive management, where appropriate.  

DOC has created a standard concession document for each type of concession.  These templates 

include all the basic legal standard conditions that protect DOC, public conservation land and 

the values thereon in a very general way.  These conditions are not to be altered in any way 

without legal input and consent from the permissions national team.  It is advisable for all 

departmental staff who are involved in permissions to become familiar with the standard 

templates.   

Where there are specific issues that require the concessionaire to behave in a certain way to 

ensure conservation values are protected a “special condition” may be drafted and added to the 

standard template.  These will generally be to achieve an objective in a statutory planning 

document, or an applicable Act(s), or to avoid, remedy or mitigate an adverse effect identified in 

the assessment of the application.   

Conditions imposed under section 17X must conform to common law principles regarding the 

validity and scope of conditions – again think about all the principles of good decision making – 

relevance, fairness, reasonableness. Any conditions imposed must comply with these principles 

otherwise they are likely to be ultra vires, or invalid at law – this means that the condition 

actually cannot be enforced; there is no obligation on the concessionaire to abide by it12.   

If the conditions are not complied with, the concessionaire will be in breach of the concession 

and there are a variety of mechanisms to deal with this, depending on the nature of the breach 

(warning, suspension, termination, prosecution etc.). The effectiveness of any remedies will be 

largely dependent on the effectiveness and enforceability of the conditions. 

Essential requirements for conditions 

� 

 

12 see Ferguson v Far North District Council [1999] NZRMA 238 (Environment Court) 

Item 4

Rele
as

ed
 un

de
r th

e O
ffic

ial
 In

for
mati

on
 Act



Page 38 of 44  

doccm-1411341 

Conditions must: 

• be within the Minister’s powers to impose under the Conservation Act13; and 

• be for a Conservation Act purpose; and  

• be related to the activity authorised by the concession; and 

• be fair, reasonable and practical; and 

• have certainty, clarity, simplicity and conciseness; unintentional vagueness, 

ambiguity, or unnecessary features are to be avoided; and 

• only be for as long as necessary to achieve their objective and no longer; and 

• not reserve discretion; and 

• be enforceable. 

There is further explanation of each requirement below.   

Within the powers of the Minister and for Conservation Act purposes 

This requires the decision-maker to be aware of the purposes of the Conservation Act – see 

above for information on this.  Broadly, the purpose of the Conservation Act is to promote the 

preservation and protection of natural and historic resources, and in the case of concessions, 

only within public conservation land boundaries.  Therefore this is the ambit within which a 

special condition can be drafted.  An example that is not within this ambit is a condition that 

tells how a concessionaire how to fly a plane, or what type of driver’s license a concessionaire 

requires, or that they must control weed species on their own land.   

A condition must be for a Conservation Act purpose, not an ulterior one. For example a 

condition cannot require an applicant to undertake a course in Te Reo or tikanga, or compel an 

applicant to help with a search and rescue emergency. 

Relate to the proposal authorised by the concession 

Concession conditions must relate to the activity the concession has been applied for and be 

relevant to the purposes of the Conservation Act, and be appropriate under section 17X of the 

Act.  For example a concession cannot require a grazing concessionaire to provide a carpark and 

� 

 

13 Or any of the other relevant Acts under which a concession may be granted. 
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an over-bridge for access from the carpark to public conservation land.  However requiring a 

grazing concessionaire to participate in pest management work on the land they graze is valid.   

Fair, reasonable and practical 

In general, conditions are lawful if they are within the jurisdiction of the decision-maker, and as 

such a reasonable body could have imposed them, based on the relevant facts of the particular 

circumstances. 

Incorporation of standards 

It may be appropriate for a condition to incorporate standards by reference to other documents. 

For example, a condition could incorporate a standard set under the Captive Management 

Policy, or a measurement standard for noise, pollution or other specified effect. Where 

standards are incorporated, it is necessary for the date of the standard to be specified, to avoid 

any uncertainty which may arise through subsequent modification or amendment to those 

standards. Where the standard is certain and does not reserve any discretion, but may require 

an objective determination of a performance level, the condition should be valid and 

enforceable. 

Frustration 

Frustration is when circumstances undermine the purposes of the concession.  A condition 

cannot be imposed if it has the effect of frustrating the concession ie a condition can’t make it 

impossible to undertake or complete the authorised activity.  However, a condition requiring an 

applicant to carry out significant works, the cost of which calls the financial viability of the 

business itself into question, is not necessarily invalid – that situation would require the 

concessionaire to make a business decision as to whether they will continue with the activity or 

surrender their concession.  The imposition of such a condition will need to be justified on the 

facts and explained with reasons.  

Certainty, clarity, conciseness and simplicity 

The basic rule of drafting conditions is to say what you mean. This is not as easy as it sounds. 

Good conditions: 

• have certainty, clarity, simplicity and conciseness; 

• are not vague, ambiguous and do not have unnecessary features; 

The purpose of adopting a clear, simple and concise drafting style is to ensure the intended 

meaning of conditions is achieved. Difficulty interpreting a condition is likely to result in 
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compliance problems and may necessitate court intervention to clarify the meaning of the 

conditions. Conditions must be interpreted on their face value and according to their plain 

meaning, or by resort only to documents expressly incorporated into the conditions. 

Remember that concessions can be assigned to a third party. Conditions should therefore be 

drafted with enough certainty so that someone without knowledge of the history of the 

application process can understand and know what is required of them to comply with the 

concession conditions.  

Phrases like ‘the best practicable option’ are ambiguous and should be avoided unless they are to 

achieve a clear, concrete objective that is set out in the condition.  Sometimes the best way to do 

is to incorporate a standard practice or set out a specific process they are to follow. 

Another example of vagueness is “The hut must be painted in colours that reflect the colours of 

the surrounding area.”  An artistic person could interpret this quite literally and cover the hut in 

mirrors that ‘reflect the surrounding area’, or paint it in stripes of blue for the sky, and white for 

the clouds, and green for the trees, and black for the tui! Or it could mean paint it from a palette 

of greens from the Dulux range XYZ. Any of these is a sound interpretation of that condition.   

Compare “Prior to undertaking the activity, the concessionaire must ensure all beehives 

approved under Schedule 1 clause 2, are labelled with the Concessionaire’s name, contact 

phone number, Concession number 1234-BEE, and the hive registration number.  All the 

information on this label must be visible 10 metres away from the hive” with “The 

Concessionaire must label their hives with their contact details”.  The first example is specific 

and sets out exactly what the Concessionaire is required to do.  The second is vague and could be 

taken to mean numerous things.   

When drafting any condition, a good test is to ask two people with little or no knowledge of the 

application what they think the condition actually requires, or allows, the concessionaire to do.  

If you get two different responses you have an unclear condition.   

Reserving discretion 

A condition must not reserve discretion. This means two things a) the condition should not 

allow subjective interpretation on the concessionaire’s part or b) require secondary approval 

from the decision-maker (or anyone else).   

A) Subjectivity 

Be careful not to use subjective language for example words like “appropriate” as what is 
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appropriate to one person may be inappropriate to another.  Where these words are used and 

there is a dispute, the condition will be invalid possibly thereby leaving all discretion in the 

concessionaire – see the example above about “reflecting the colours”.  Again use a standard or 

be specific about the parameters of what is acceptable. 

B) Secondary approval 

Along with subjectivity a condition cannot require a concessionaire to wait for approval from 

someone.  A common example of this is a condition that requires the concessionaire or 

permission holder to contact local iwi/hapū /whanau to get their approval before undertaking 

the activity.  This delegates or transfers the decision-making power to someone other than the 

delegated decision-maker.  It also derogates from the grant of the permission – ie it gives with 

one hand and takes away with the other, and as the concessionaire would not have to abide by it 

we are actually doing a disservice to iwi. 

Another example is “Prior to undertaking any activities under the authorisation/concession on 

lands administered by the Department of Conservation (DOC) the Applicant shall notify and 

obtain approval for access from the relevant Conservation Services Manager of the local 

Department of Conservation (DOC) office, at least 20 working days prior to undertaking 

activities.  Approval to undertake any activities under the authorisation on lands administered 

by DOC is entirely at the discretion of the relevant Conservation Services Manager.” Again this 

gives with one hand and takes away with the other, and it gives no clue as to the circumstances 

in which access might be denied.  If the concessionaire themselves requires an entry permit to 

access the land this must be arranged at the time of the concession approval. 

A condition like: “A fencing plan shall be submitted to the local DOC office for approval” is again 

requiring further approval.  The applicant and DOC should work together to ascertain the 

parameters within which the fencing should be provided – again using some kind of standard 

and this standard can be incorporated as a condition.  See also adaptive management.   

Enforceability 

The ultimate test of a condition is whether it is enforceable if challenged in court. If it is invalid 

then, as discussed above, the concessionaire is not required to abide by it.  Another to bear in 

mind is that when conditions are imposed on concessions, DOC has a public responsibility to 

ensure that the conditions are strictly adhered to. 
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Good practice tip 

Writing conditions is a technical skill that as a permissions advisor you will learn as part of your 

role.  You are expected to engage legal expertise to assist you with the need for, and wording of, 

possible conditions.  

 

Key points 

Conditions must: 

• be within the Minister’s powers to impose under the Conservation Act14; and 

• be for a Conservation Act purpose; and  

• be related to the activity authorised by the concession; and 

• be fair, reasonable and practical; and 

• have certainty, clarity, simplicity and conciseness; unintentional vagueness, 

ambiguity, or unnecessary features are to be avoided; and 

• only be for as long as necessary to achieve their objective and no longer; and 

• not reserve discretion; and 

• be enforceable. 

 

Adaptive management 

The adaptive management realm is a complicated and very specific area of management of 

effects that may be applied to the concessions/permissions field.  It is a detailed managed 

process to try techniques and continually monitor and adapt before any adverse effect becomes 

irreversible15.  It is not, as widely believed, a process that allows an activity to occur and if it 

doesn’t seem to be working (avoiding, remedying or mitigating the adverse effect) then we 

change the way we do the activity and “have another go”.   

� 

 

14 Or any of the other relevant Acts under which a concession may be granted. 
15 Clifford Bay Marine Farms v Marlborough District Council A 132/09 para 40 
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Adaptive management should only be used where there is a need to avoid, remedy or mitigate 

significant effects of an activity, and must only be considered once the assessment of, and 

compliance and consistency with, the legislation and the statutory planning documents has been 

established.  It also cannot be used to delegate decision-making – ie reserve discretion.16   

If the permissions advisor thinks that adaptive management principles and processes may be 

the best practice for a particular concession please discuss this with the RMA planning and legal 

advisors. 

Biodiversity offsets/compensation 

Biodiversity offsets 

Biodiversity offsets are “conservation actions intended to compensate for the residual, 

unavoidable harm to biodiversity caused by development projects, so as to ensure no net loss of 

biodiversity.”    

This is acceptable under the Resource Management Act, however if the likely adverse effects of 

the activity are not able to be avoided, remedied or mitigated, the Minister of Conservation may 

turn down a concession application regardless of whether a significant package of 

compensation, or a biodiversity offset, is proposed. 

However, in theory it is possible that the Minister may grant a concession where all the adverse 

effects are not avoided, remedied or mitigated.  In this situation there would need to be clear 

reasons why this is appropriate (see the next section on compensation) and one might be that 

there are clear conditions regarding compensation for those remaining effects.  So in a way, a 

biodiversity offset can be considered by the Minister as a form of compensation. 

The permissions advisor must seek technical and legal advice if an applicant proposes 

biodiversity offsets or compensation. 

Compensation 

Compensation, both in general terms and in the context of the Conservation Act, is the means by 

which an applicant provides reparation for the loss caused by the adverse effects of an activity. 

Compensation will normally (but not always) occur offsite. It is different from mitigation and 

should not be confused with it.  

� 

 

16 Resource Management Law Association Roadshow paper: Conditions of Consent.  Jennifer Caldwell et al 
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Compensation should only be considered after the consideration of avoiding, remedying and 

mitigation of adverse effects.  Note that it would be very unlikely for the Minister to grant a 

concession and require compensation for significant adverse effects that couldn’t be adequately 

avoided, remedied or mitigated, as the activity would then be likely to be contrary to the 

purposes for which the land is held. 
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Interpretation and Application of Statutory Planning Documents Guidance – DOC-2802376 

 In December 2014, the Office of the Ombudsman published a report assessing a decision made by 

the Minister of Conservation’s delegated Decision Maker which allowed a guiding concession to 

exceed prescribed limits in the relevant National Park Management Plan. The Ombudsman 

determined the decision made was unreasonable.  

The Ombudsman recommended the Department ‘review its processes for handling applications for 

concessions in national parks in light of [the] opinion’. 

The Department has now undertaken a review of how concession applications are to be assessed 

against statutory planning documents. This document sets out guidance for Permissions Advisors, 

Community Rangers, Decision Makers, and Statutory Managers as to how concession applications 

should be assessed against these planning documents.  

To provide users of statutory planning documents with guidance to interpret and apply these 

documents when assessing concession applications.  

Sections 17T(2) and 17W(1) of the Conservation Act 1987 require the granting of a concession to be 

‘consistent with’ all relevant statutory planning documents – that is, Conservation Management 

Strategies (CMSs), Conservation Management Plans (CMPs), and National Park Management Plans 

(NPMPs).  

That being said, the Minister of Conservation’s discretion cannot be fettered by the statutory 

planning documents. This means the Minister’s right to make the decision they wish to make cannot 

be restricted by these documents. The only way the Minister can be absolutely directed to do or not 

do something is via the law, bylaws, or regulations.    

Statutory planning documents are developed in consultation with the Department’s Treaty partners, 

the community, and other stakeholders. They are seen as a handshake with the community, and are 

the Department’s commitment to the public about how an area will be managed.  

Will / Should / May 

Policies in CMSs, CMPs, and NPMPs are phrased as a ‘will’, a ‘should’, or a ‘may’ (note that older 

documents may use the phrase ‘must’ – in this situation, read a ‘must’ as a ‘should’). Definitions for 

will, should, and may are included in the Conservation General Policy.  

So as not to fetter the Minister’s discretion, ‘will’ policies are only used where the policy is 

mandatory – that is, where the policy is reiterating a legal requirement. A legal requirement can be 

set by a law, a bylaw, or a regulation.  
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Interpretation and Application of Statutory Planning Documents Guidance – DOC-2802376 

‘May’ is used to provide guidance to the Minister. ‘May’ allows the Minister flexibility in whether or 

not to adopt the policy.  

Both ‘will’ and ‘may’ are easy to interpret when assessing statutory planning documents. ‘Should’ is 

the one which can create difficulties.  

Where ‘should’ is used, a strong expectation of the 

outcome of the planning documents is created. A decision 

that is inconsistent with a ‘should’ policy is not to be 

made lightly. 

The use of the phrase ‘should’ does not fetter the 

Minister’s discretion, as the Minister is able to make a 

decision contrary to this. However, the Minister is only to 

exercise this ability where there is evidence of a special 

case or exceptional circumstances. 

Exceptional Circumstances 

‘Exceptional circumstances’ are just that – exceptional. This is because the Department has made a 

commitment to the community and it’s Treaty Partners through the statutory planning documents 

and the processes to develop these documents that there is a strong expectation of the outcome of 

the ‘should’ policies in the statutory planning documents.  

The Supreme Court has defined exceptional circumstances as ‘well outside the normal range of 

circumstances’ – that is, truly an exception rather than the rule, although they do not have to be 

unique.  

The test of ‘exceptional circumstances’ before there can be a departure from a ‘should’ policy is to 

be applied to all the Department’s statutory planning documents. In the Department’s view, there is 

no real or meaningful difference between the ‘strong expectation of outcome’ provided for in the 

Conservation General Policy and the ‘exceptional circumstances’ provided for in some national park 

management plans.  

If you consider exceptional circumstances exist, you must follow the processes set out in this 

guidance before a decision is made that is inconsistent with a ‘should’ policy.  

Examples 

Examples of circumstances which might be considered to be exceptional:  

Context and Activity 
May be an 
exceptional 
circumstance?  

Explanation 

The Canterbury CMS expired six months ago, but is 
still operative as the new CMS has not been 
completed. Aircraft landings are limited in St 
James Conservation Area to manage the noise 
effects for recreation users. No aircraft policies 
have been drafted for the new CMS yet.  

Yes The aircraft policies were 
developed to manage noise 
effects. The noise of the 
drone is not comparable to 
that of a helicopter.  

Drones are a new activity 

Quick Definitions 

Will: Mandatory, only to be used to 

reiterate legislative requirements 

Should: Strong expectation of the 

outcome, to be followed unless 

‘exceptional circumstances’ exist 

May: Allows flexibility, provides 

guidance to the Decision Maker  
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Interpretation and Application of Statutory Planning Documents Guidance – DOC-2802376 

Context and Activity 
May be an 
exceptional 
circumstance?  

Explanation 

You have received a concession application to use 
a drone within St James Conservation Area to film 
for a documentary. The aircraft landings allocation 
is already fully exhausted.  

since the CMS was approved 
over ten years ago.  

The Auckland CMS states grazing should be phased 
out on Great Barrier Island.  

You receive a concession application for a grazing 
licence for 50 hectares of land on Great Barrier 
Island. The application is to replace the Applicant’s 
current grazing licence when it expires. The grazed 
area is prone to fires during summer months. 
There have been two fires in the last two years.  

The District Office does not have a finalised plan in 
place to immediately manage the land once 
grazing is phased out, but has started to form a 
plan of how this might be managed in the future. 

 The concession application is for one year. 

Yes If the land being grazed is left 
unmanaged before the 
District Office has a plan to 
restore the natural 
vegetation, there is a concern 
of fire during summer 
months due to the long dry 
grass that may result.  

A one year term is not a long 
term commitment for the 
Department.  

The plan to manage the land 
could then be developed 
during the term of the 
concession.  

The Tongariro NPMP limits the number of guided 
walking concessions for the Tongariro Crossing to 
manage the effects on other visitors.  

You receive a one off concession application for 
guided walking on one day only.  

No Even though the application 
is for one day only, this does 
not mean the adverse effects 
of additional guided walkers 
may not affect walkers on 
that day.  

The Nelson-Marlborough CMS restricts helicopter 
landings to specified locations in order to protect 
the natural quiet outside of these areas.  

A beehive operator wants to place beehives by 
helicopter at different locations in North West 
Nelson Forest Park. Instead of landing, they want 
to hover at least 100 metres above the ground to 
place the beehives.  

No Under s17ZF of the 
Conservation Act, hovering 
an aircraft is classified as 
landing. 

The noise from hovering the 
helicopter will be similar to 
landing on the ground.   

If you are processing a concession application where you intend to make a recommendation that is 

inconsistent with a ‘should’ policy in a statutory planning document and you consider an exceptional 

circumstance exists, you need to: 

1. Speak to a National Permissions Advisor to discuss the circumstances; 

2. Request legal advice on the exceptional circumstance.  

If its determined exceptional circumstances may exist, you should then:  
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Interpretation and Application of Statutory Planning Documents Guidance – DOC-2802376 

1. Hold a critical issues discussion with the Decision Maker to raise the issue, if appropriate;  

2. Advise the District Office as early as possible, as this may influence the advice they provide 

and will allow them to consult on the potential exceptional circumstance with 

whānau/hapū/iwi and any iwi post-settlement governance entities with an approving role in 

the planning document; 

3. Advise the relevant Statutory Manager; 

4. Highlight the circumstances to your manager to ensure they are aware of the risk.  

Before recommending a decision that is inconsistent with a ‘should’ policy, you must get legal 

advice. However, you cannot quote this advice or make reference to it in your report, as it is subject 

to legal privilege. The Decision Maker may ask to view the legal advice received to support them in 

making their decision. If the Decision Maker asks for this information, provide it to them outside of 

the report. This will ensure the information retains legal privilege.  

Clearly analyse the concession application against the planning document in your report to the 

Decision Maker, considering the legal advice, District Office and Science and Policy comments, the 

views of whānau/hapū/iwi and the Conservation Board, and any other advice received. Note that 

there may be views from both whānau/hapū/iwi in their role as a Treaty Partner, and from iwi post-

settlement governance entities that have a role in approving the statutory planning document. 

These views should be clearly differentiated between when they are analysed in the report.  

It must be absolutely clear to the Decision Maker in your report where a decision will be inconsistent 

with a statutory planning document.  

Processing a one off concession 

If you are processing a one off concession application where you intend to make a recommendation 

that is inconsistent with a ‘should’ policy in a statutory document, the application does not fit the 

criteria for a one off.  

The Applicant should be advised the application does not fit the one off concession criteria due to its 

lack of consistency with the relevant statutory planning documents. The application is to be 

forwarded to the appropriate Service Centre to process through either the notified or non-notified 

concession process.  

Providing comments on a concession application 

If you are providing comments on a concession application being processed by a Permissions 

Advisor, the Permissions Advisor will advise you there is the potential for exceptional circumstances 

to exist as early as possible. As well as commenting on this in the comments you provide, advise 

whānau/hapū/iwi at the earliest opportunity a decision may be recommended that is inconsistent 

with a ‘should’ policy. Either you or your Statutory Manager should also seek comment from the 

relevant Conservation Board on the application.  

You must consult with whānau/hapū/iwi specifically about how the activity is inconsistent with a 

statutory planning document.   
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Interpretation and Application of Statutory Planning Documents Guidance – DOC-2802376 

Iwi post-settlement governance entities that have an approving role in a statutory document, 

current as of July 2016: 

Post-Settlement Governance Entities Statutory Planning Document 

Te Aupouri Claims Settlement Act 2015 

Te Rarawa Claims Settlement Act 2015 

Ngāti Kuri Claims Settlement Act 2015 

Ngāi Takoto Claims Settlement Act 2015 

Te Hiku Conservation Management Strategy 

Ngāti Manuhiri Claims Settlement Act 2012 
Te Hauturu-o-Toi/Little Barrier Isalnd 
Conservation Management Plan 

Ngā Mana Whenua o Tāmaki Makaurau 
Collective Redress Act 1914 

Hauraki Gulf/Tīkapa Moana Inner Motu 
Conservation Management Plan 

Ngāti Whare Claims Settlment Act 2012 
Whirinaki Te Pua-a-Tāne Conservation Park 
Conservation Management Plan 

Ngāti Awa Claims Settlement Act 2015 

Te Tāpui Tokotoru Conservation Management 
Plan for Moutohorā (Whale Island) Wildlife 
Management Reserve, Ōhope Scenic Reserve, 
and Tauwhare Pā Scenic Reserve  

Te Urewera Act 2014 Te Urewera Management Plan 

Ngāti Porou Claims Settlement Act 2012 
Ngā Whakahaere Takirua (chapter of the 
Conservation Management Strategy) 

Port Nicholson Block (Taranaki Whānui ki Te 
Upoko o Te Ika) Claims Settlment Act 2009 

Harbour Islands Reserves 

Ngāti Toa Rangatira Claims Settlement Act 2014 Kapiti Island Reserves 

Ngāi Tahu Claims Settlement Act 
Te Waihora (Lake Ellesmere) Joint Management 
Plan 
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Concessionaire 

Concession Number

Right Granted: RTCW - Water supply Assessed Fee

Number of Benefiting Non-Commercial Lots or persons (if in gross) 100 40,000.00$            

Number of Benefiting Minor-Commercial Lots or persons (if in gross) -$   

Number of Benefiting Commercial Lots or persons (if in gross) 0 -$   

SUBTOTAL: 40,000.00$            

Right Granted: RTCE - Overhead/ Underground Cables Assessed Fee

Number of Benefiting Non-Commercial Lots or persons (if in gross) 100 16,750.00$            

Number of Benefiting Minor-Commercial Lots or persons (if in gross) 0 -$   

Number of Benefiting Commercial Lots or persons (if in gross) 0 -$   

SUBTOTAL: 16,750.00$            

Right Granted: Assessed Fee

Number of Benefiting Non-Commercial Lots or persons (if in gross) -$   

Number of Benefiting Minor-Commercial Lots or persons (if in gross) 0 -$   

Number of Benefiting Commercial Lots or persons (if in gross) 0 -$   

SUBTOTAL: -$   

Right Granted: Assessed Fee

Number of Benefiting Non-Commercial Lots or persons (if in gross) 0 -$   

Number of Benefiting Minor-Commercial Lots or persons (if in gross) 0 -$   

Number of Benefiting Commercial Lots or persons (if in gross) 0 -$   

SUBTOTAL: -$   

Right Granted: Assessed Fee

Number of Benefiting Non-Commercial Lots or persons (if in gross) 0 -$   

Number of Benefiting Minor-Commercial Lots or persons (if in gross) 0 -$   

Number of Benefiting Commercial Lots or persons (if in gross) 0 -$   

SUBTOTAL: -$   

RTCW - Water supply Fee:  $            40,000.00 

RTCE - Overhead/ Underground Cables Fee:  $            16,750.00 

0 Fee:  $ -   

0 Fee:  $ -   

0 Fee:  $ -   

SUBTOTAL:  $            56,750.00 

Is this a Telco. or Electricity Easement which forms part of a Network? No

What is the length of the cable?

Per Meter Rate   

Per Metre Fee -$   

Subtotal 56,750.00$    

What is the Status of the PCL burdened by this easement? (per NaPALIS): Wildlife Management Reserve

Environmental Premium Rate (%) 25%

Environmental Premium 14,187.50$   

Total Recommend Fee 70,937.50$    
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